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INDEX DIGEST OF VOLUME XL 


The following table shows the page at which each monthly issue of the Journal 


during the year 1923 begins and ends: 


225-300 August ...... 


ems 307-374 September ........603-682 
375-450 October ...........683-758 
451-526 November ........759-840 
527-602 December .........841-896 


The following index and digest contains the legal items which have appeared in 


the Banking Law Journal during 1923. 


The entire arrangement, including the numbering of the sections, follows the plan 
of the second edition of the Banking Law Journal Digest. The Digest was published 
in 1919 and contains a classified arrangement of all legal decisions published in the 
Journal from the time of its establishment in 1889 down to 1919. 

The following index brings the Digest down to January, 1924, and may be used 


in conjunction with the Digest. 


ACCEPTANCE. 
§4. Where agent draws on principal ac- 
ceptance unnecessary. 

The defendant instructed his agent to 
secure funds for the purchase of timber by 
drawing a draft upon the defendant and 
eashing the same at a bank. The agent 
drew as instructed and cashed the draft 
at the plaintiff bank. The defendant re- 
fused to accept or pay the draft. In an 
action by the bank, it was held that the 
defendant was liable, not on the draft, 
but for money advanced to him at the 
instance of his authorized agent. It was 
further held that the agent was not liable 
to the bank. Bank of Roseboro v. Watson, 
113 S. E. Rep. 658. 40 B. L. J. 42. 


§6. Liability of acceptor. 

The defendants accepted a trade accept- 
ance drawn upon them, the drawer agree- 
ing to deliver to the defendants coal at 
“a future date. The plaintiff bank pur- 
~chased the trade acceptance from the 
drawer before maturity, credited the 
~amount to the drawer’s account and _ per- 
mitted the drawer to check out most of 

'‘the proceeds. It was held that the bank 
was a holder in due course to the extent 
of the amount checked out by the drawer 
and entitled to recover that amount from 
the defendant acceptors. The fact that 
the coal was not delivered did not affect 
the bank’s standing as a holder. in due 


\ game or its right to recover. Second Na- 
ional Bank v. Breitung, 197 N. Y. Supp. . 


)375. 40 B. L. J. 255. 


ACCOMMODATION PAPER. 
§34. Liability to party accommodated. 

A person who indorses a note for ac- 
commodation is not liable on the note to 
the accommodated party. Goodman v. 
Gaull, Mass., 1388 N. E. Rep. 910. 40 B. 
L. J. 497. 
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§35. Liability to parties other than the 
one accommodated. 


The defendant gave his note payable to 
a bank for the accommodation of the 
president thereof. The’ note was redis- 
counted by the plaintiff bank and there- 
after the payee bank failed. It was held 
that the defendant was liable on the note. 
Federal Reserve Bank of Richmond v. 
Crothers, U. S., 289 Fed. Rep. 777. 40 
B. L. J. 800. 


*'§41. Note given to deceive bank examiner. 


A promise by the cashier of a bank. to 
the effect that the indorsers of a note 
shall not be personally liable thereon and 
that the note shall be used only to balance 
the books so that complaint from the bank 
examiner may be avoided, is ineffective as 
a defense to an action on the note in the 
absence of proof that the cashier had 
authority to make such a promise or that 
the board of directors subsequently rati- 
fied it. First National Bank v. Baer, Pa., 
120 Atl. Rep. 815. 40 B. L. J. 720. 


AGENTS. 
§48. Agent’s authority to indorse. 


A bank purchased a note in good faith 
from an agent of the payee. The note 
was indorsed by the agent for the payee. 
When sued upon the note the maker de- 
fended on the ground that it had been ob- 
tained by fraud. It was held that the 
bank’s right to recover depended upon the 
authority of the payee’s agent to indorse 
and that such authority could not be 
shown by a letter written by the payee’s 
treasurer, saying that the agent had au- 
thority to indorse checks. State Bank of 
Alcester v. Weeks, S. D., 189 N. W. Rep. 
941. 40 B. L. J. 9, 59. 
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ALTERED PAPER. 


§51. Alterations held immaterial. 


A note held by a bank contained a 
marginal notation “due 2/29/19.” The 
bank cashier, recollecting that 1919 was 
not a leap year altered the notation to 
“3/1/19.” It was held that the change 
was immaterial and did not vitiate the 
note. Whittier v. First National Bank, 
Colo., 214 Pace. Rep. 536. 40 B. L. J. 481. 


§52. Material alterations 

Where there is testimony tending to 
show that a material alteration was made 
in a promissory note without the consent 
of the maker, it is presumed that the 
alteration was made by the party produc- 
ing it and offering it in evidence. And 
a material alteration in an instrument by 
or with the consent of a person entitled 
to any benefit under it, renders it void in 
his hands. Western Silo Company sv. 
Knowles, Okla. 212 Pac. Rep. 429. 40 
B. L. J. 346. 


§57. Alteration as to interest. 


The plaintiff became the holder and 
owner of a promissory note on which the 


defendant was a surety. The note which 
originally provided for interest at 8 per 
eent. before maturity and 12 per cent. 


after maturity was altered after it was 
signed by changing the 12 per cent. rate 
to 10 per cent. This was done without 
the knowledge and consent of the de- 
fendant. It was held that the plaintiff 
was not entitled to recover. The altera- 
tion was a material one and the fact that 
the change was beneficial to the payor 
made no difference. Johnson Farm Loan 
Company v. McManigal, U. S., 288 Fed. 
Rep. 185. 40 B. L. J. 499. 


§63. Liability of drawee to drawer. 


A depositor is under no obligation to 
report to his bank the fact that an un- 
signed check is missing, and the bank is 
liable to the depositor in the event that 
the check, after being altered and the 
signature forged, is paid. Pure Oil Pipe 
Line Co. v. Columbia Nat. Bank, Pa., 119 
Atl. Rep. 607. 40 B. L. J. 253. 


Where a bank has been free from 
negligence in paying a series of raised 
checks the drawer, if he has been negligent 
in failing to examine the statements fur- 
nished to him by the bank, when such 
examination would have disclosed the 
alterations, cannot recover against the bank 
on any of the checks with the possible 
exception of the first. Glassell Develop- 
ment Co. v. Citizens National Bank, Cal., 
216 Pac. Rep. 1012. 40 B. L. J. 685. 


§64. Right of drawee bank to recover 


money paid on altered check. 

Where a check drawn in lead pencil is 
altered and then cashed by a bank which 
collects the amount thereof from the 
drawee bank, the latter may recover against 
the collecting bank despite the negligence 
of its depositor in drawing the checks in 
pencil. Farmers Bank vy. Bank of Abbe- 
ville, Ga., 116 S. E. Rep. 204. 40 B. L. J. 
304. 


A depositor of the plaintiff bank drew 
on it a non-negotiable draft in peneil. 
Later a person claiming to be the payee 
of the draft presented it to the defendant 
bank which cashed it, indorsed and collected 
it from the plaintiff. Thereafter, it was 
discovered that the check had been raised 
and the plaintiff was obliged to make good 
to its depositor. It was held that the 
plaintiff was entitled to recover as the 
defendant had not been misled to its 
damage by the plaintiff’s action in making 


payment. Citizens Bank of Winfield v. 
Commercial Savings Bank, Ala., 96 So. 
Rep. 324. 40 B. L. J. 470. 

AMOUNT. 


§74. Construction of instruments ambiguous 


as to the amount. 

Where the figures $147.70 appeared in 
the margin of a note in which the line for 
the written amount was left blank it was 
held that the note was a valid instrument 
for the sum of $147.70, Witty v. Insurance 
123 Ind. 411. 40 B. L. J. 147. 


State control of banking business. 


A corporation incorporated under the 
General Corporation Laws of Ohio was 
authorized to engage in the business of 
“eontracting for and buying and_ selling 
securities and bonds and borrowing and 
loaning on same; also making loans on real 
estate security.” It was not authorized 
to eonduet a banking business. The cor- 
poration solicited loans of Libertv Bonds, 
agreeing to return them or similar bonds 
on demand, or at a specified time, with 
interest in addition to that called for by 
the coupons attached to the bonds. The 
bonds were used as collateral security for 
the repayment of money borrowed by the 
corporation for use in its business. It 
was held that the company, in soliciting 
deposits of Liberty Bonds, was engaging in 
the business of banking contrary to the 
banking laws of Ohio. Security & Bond 
Deposit Co. v. State, Ohio, 136 N. E. Rep. 
891. 40 B. L. J. 34. 


§94. 


§95. State control of private bankers. 


The laws of Michigan require all per- 
sons engaged in the business of banking 
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to file in the office of the county clerk of 
the county where the business is located, a 
verified certificate, stating the names and 
residences of the partners, the firm name, 
the terms of partnership, the time for 
which it is to continue and the location 
of the business. Wright v. Weimeister, 87 
Mich. 598. 40 B. L. J. 296. 


§98. Banking powers. 

Under the laws of Massachusetts a trust 
company is authorized to contract for the 
purchase of Austrian currency. Geold v. 
Cosmopolitan Trust Co., Mass., 139 N. E. 
Rep. 624. 40 B. L. J. 705. 


BANKING. 
Reorganization of bank as trust company. 


An objecting stockholder cannot prevent 
the reorganization of a bank as a trust 
company, so long as the bank does not 
compel him to accept something other than 
eash in payment for his stock. Maxler v. 
Freeport Bank, Pa., 119 Atl. Rep. 592. 
40 B. L. J. 259. 


Bank as undisclosed principal of private 
bank. 


Evidence to the effect that two of the 
directors of the defendant bank, one of 
whom was its cashier were members of a 
partnership conducting a private bank; 
that the private bank frequently made 
loans on notes in which the d:fendant was 
named as payee; that notes were commonly 
sold to the defendant without indorsement 
by. the private bank; that the cashiers of 
both banks had made statements to the 
effect that the affairs of the private bank 
were controlled by the defendant was held 
insufficient to establish that the defendant 
was the undisclosed principal of the private 
bank so as to be liable for deposits in the 
private bank upon its failure. Jones v. 
First State Savings Bank of Marcellus, 
Mich.; 193 N. W. Rep. 810. 40 B. L. J. 
736. 


BANKRUPTCY. 
§111. Preferences within four months of 
bankruptcy. 

Where a depositor of the defendant trust 
company, within four months before he 
was adjudicated a bankrupt, paid a debt 
he owed to the defendant and it appeared 
that the defendant’s actuary had informa- 
tion sufficient to put him on inquiry as to 
the depositor’s financial condition at the 
time of the payment, it was held that the 
defendant was chargeable with that 
information and that the payment was void 
as a preference. Walsh v. Lowell Trust 
Co., Mass., 139 N. E. Rep. 789. 40 B. L. 
J. 746. 
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§115. Special deposits. 

About sixty days before the insolvency 
of a bank the plaintiff, upon the sugges- 
tion of the bank’s president, deposited 
$3,875 in the bank for the specific purpose 
of purchasing 31 shares of a contemplated 
increase in the capital stock of the bank. 
The stock was never issued and the bank 
used the money in its general banking 
business. A portion of the money so 
deposited was withdrawn by the plaintiff 
from his savings account in the bank. It 
was held, upon the bank’s insolvency, the 
plaintiff was entitled to recover the entire 
amount as a preferred claim ahead of the 
bank’s general creditors. Seerest v. Ladd, 
Kans., 209 Pac. Rep. 824. 40 B. L. J. 25. 


Where money is deposited with a bank 
in escrow the person entitled thereto may 
recover it as a preferred claim upon the 
insolvency of the bank whether or not the 
money deposited has been mingled with 
the funds of the bank. Marshall v. Farm- 
ers’ & Merchants’ Bank, Mo., 253 S. W. 
Rep. 15. 40 B. L. J. 723. 


BILLS OF LADING. 
§127. Effect of transfer of bill of lading. 


A bank by accepting the deposit of a 
draft and bill of lading becomes an 
absolute purchaser thereof, and acquires 
an absolute title tothe property represented 
by the bill of lading, unless it takes the 
bill of lading with notice of some infirmity. 
Commercial Savings Bank vy. Mann, 200 
N. Y. Supp. 587. 40 B. L. J. 712. 


§131. Liability of carrier to shipper.. 

Where a railroad company delivered a 
shipment without requiring the surrender of 
the bill of lading, it was held that, under 
the circumstances, the railroad company 
was not liable. City National Bank v. El 
Paso & N. E. R. Co, U. S., 43 Sup. Ct. 
Rep. 640. 40 B. L. J. 871. 


BLANK SPACES. 
§143. Rights of bona fide holder where 
blank spaces filled in. 

The plaintiff bank sued the defendants 
as parties to a note for $5,500. Some of 
those sued defended on the ground that 
they had signed the note with the name 
of the payee and the date of payment 
omitted and that their instructions as to 
filling out the note had not been followed. 
It appeared that the bank purchased the 
note in completed form and that it was 
a holder in due course. It was held that 
the bank was entitled to recover. Nor- 
wood National Bank v. Lipseomb-Harrison 
Co., S. C., 116 S. E. Rep. 589. 40 B. L. J. 
640. 


=n 
| 
z= 


THE BANKING 


BONDS. 
§161. Fidelity bonds. 


Where the directors of a bank permit 
the cashier to take general charge and 
management of the business, the bank is 
bound by representations made by the 
cashier in procuring the execution of a 
bond guaranteeing his fidelity. Maryland 
Casualty Co. v. First State Bank of 


Dewar, Okla., 215 Pace. Rep. 783. 40 B. 
L. J. 451. 


CERTIFICATES OF DEPOSIT 

Certificate payable in Mexican money. 
When the holder of a certificate of deposit 
payable in Mexican money who accepted 
the certificate with knowledge of the fact 
that the bank kept two classes of banking 
and deposit accounts, one for American 
money and one for Mexican money, and 
that a deposit made in Mexican money 
was entered in the Mexican account it was 
held that the bank could discharge its 
liability by paying the holder in Mexican 
bank bills. Barreda v. Milmo National 


Bank, Tex., 252 S. W. Rep. 1038. 40 B. 
L. J. 804. 


§170. Negotiability. 

A certificate of deposit payable in cur- 
rent funds six months from date on return 
of the certificate properly indorsed with 
interest at four per cent. if the deposit is 
left for six months is a_ negotiable 
instrument. Clark v. Holder, Tex., 247 S. 
W. Rep. 699. 40 B. L. J. 832. 


§184. Rights of holder. 


Where the paintiff purchased certificates 
of deposit payable in six months with 
interest at four per cent. if the deposits 
should be left for six months and the 
bank became insolvent before the maturity 
of the certificates, it was held that the 
plaintiff was entitled to recover the amount 
of the certificates from the indorser thereof. 
Clark v. Holder, Tex., 247 S. W. Rep. 699. 
40 B. L. J. 832. 


Certificates of deposit issued by a bank 
in exchange for notes procured through 
fraud can be enforced only by a holder in 
due course. Central State Bank v. People’s 
Savings Bank of Blakesburg, Iowa, 194 
N. W. Rep. 233. 40 B. L. J. 765. 


CERTIFIED CHECKS. 
Bank not obliged to certify depositor’s 
Checks. 

In the absence of an agreement with its 
depositor, a bank is under no obligation 
to certify his checks. Being under no 
obligation to certify the depositor’s checks, 
it may certify them “on any condition 
that it pleases.” Security State Bank v. 
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State Bank of Brantford, N. D., 154 N. W. 
Rep. 282. 40 B. L. J. 524. 
§194. Effect of certification. 

The drawee of a _ trade acceptance 
accepted it, payable .at a bank. The 


holder of the acceptance had it certified by 
the bank. The bank had no right to 
cancel the certification. It was held that 
the certification released the drawer and 
indorsers from liability. Baltimore Com- 
mercial Bank v. Shapiro, Md., 118 Atl. 
fep. 858. 40 B. L. J. 119. 


The fact that the drawer of a check, 
payable to his own order, has it certified 
by the drawee bank does not affect his 
liability, either as drawer or _ indorser. 
Strauss v. Miltenberger, 197 N. Y. Supp. 
599. 40 B. L. J. 133. 


When a bank earries a check it obligates 
itself, without condition, to hold sufficient 
funds of the drawer to cover the check 
whenever it is presented for payment. The 
holder of the check is placed on the same 
footing and has the same rights as a 
depositor. National Mechanics’ Bank v. 
Schmelz National Bank, Va., 116 S. E. 
Rep. 380. 40 B. L. J. 540. 


§197. Certification by telegraph. 

Where the defendant bank in reply to 
a telegram inquiring whether certain checks 
were good wired “we will pay the checks” 
it was held that the bank’s telegram 
constituted an acceptance of certification of 
the checks. Texas State Bank v. Press 


Publishing Co., Tex., 250 S. W. Rep. 464. 
40 B. L. J. 570.” 


Where in reply to an inquiry whether it 
would pay a certain check, a drawee bank 
wired that check “is good today” and pay- 
ment was refused upon presentment, it 
was held that the bank was liable to the 
holder of the check. Conn. v. San Antonio 
National Bank, Tex., 249 S. W. Rep. 1045. 
40 B. L. J. 402. 


The plaintiff bank cashed a check for 
the payee after wiring to the drawee bank: 
“Will you pay check signed W. A. Roberts, 

275?” and receiving the drawee’s answer: 
“Will pay check signed W. A. Roberts, 
$275.” It was held that the drawee bank 
was obliged to pay the check. Roberts v. 
Drover’s National Bank, Ky., 251 S. W. 
Rep. 198. 40 B. L. J. 461. 


§199. Retention of check as certification. 


Where a drawee bank retains a check 
which has been presented to it for pay- 
ment for more than twenty-four hours after 
delivery, without giving notice of dishonor 
to the payee, and thereafter returns the 
check unpaid for lack of funds, the bank is 
liable to the payee for the amount of the 
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check. Commercial State Bank vy. Hark- 
rider-Keith-Cooke Co., Tex., 250 S. W. Rep. 
1069. 40 B. L. J. 532. 


§207. Certification of unindorsed check. 


When a bank eertifies a check for the 
drawer, by a form of certification such 
as “good” or “certified,” the certification 
obligates the bank to pay only on condi- 
tion that the check is properly indorsed 
when presented; but when a bank so 
certifies an unindorsed check for the holder, 
that is one to whom the payee has trans- 
ferred it without indorsement, the bank is 
bound to pay the holder of the check if 
he has a good title to it, notwithstanding 
the check lacks proper indorsement. Goshen 
National Bank v. Bingham, 118 N. Y. 349; 
Meuer v. Phenix Bank, 183 N. Y. 511, 76 
N. E. Rep. 1100. 40 B. L. J. 524. 


§211. Cancellation of certified check. 


The defendant bank certified a trade 
acceptance which had been previously dis- 
counted by the plaintiff bank. At the 
time of the certification, there were suffi- 
cient funds on deposit in the defendant 
bank to the credit of the drawee of the 
trade acceptance to meet the instrument. 
Later, the defendant bank sought to cancel 
its certification, and on presentment of the 
instrument refused to pay it. It was held 
that where a certification is made by 
mistake, the mistake may be corrected so 
long as the rights of third parties have 
not intervened. But, as the only ground 
of mistake urged by the bank was that of 
insufficient funds, and the drawee’s deposit 
was, in fact, sufficient, the bank was 
bound by its certification. National Bank 
of Commerce v. Baltimore Commercial 
Bank, Md., 118 Atl. Rep. 855. 40 B. L. 
J. 113. 


The payee of a check had it certified 
and deposited it in his bank. Before the 
check was presented for payment, the 
drawer died. He was insolvent and in- 
debted to the drawee bank. The bank 
applied his deposit to the debt and refused 
to pay the check on presentment. It was 
held that as the payee was not guilty of 
fraud in having the check certified, the 
drawee bank could not cancel its certifica- 
tion and the payee was entitled to collect 
the check. National Bank of Baltimore v. 
Rockhold, Md., 119 Atl. Rep. 263. 
L. J. 120. 


CHECKS. 
§214. Check as assignment. 

A check on a bank in which the drawer 
has funds on deposit subject to check is 
an assignment of such funds of the drawer 
to the amount of the check. (This rule 
has been changed by the Negotiable 


40 B. 
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Instruments Law.) Wasgatt v. First Nat. 
Bank, Minn., 134 N. W. Rep. 224. 40 B. 
L. J. 316. 


Revocation of check—drawer’s death. 


Where a person delivered a check to the 
payee together with her pass book issued 
by the drawee bank and the check was not 
cashed until after the death of the drawer 
it was held that the payee must refund 
the proceeds to the drawer’s estate. Bur- 
rows v. Burrows, Mass., 137 N. E. Rep. 
923. 40 B. L. J. 201. 


CLEARING HOUSES. 


Return of check under clearing house 
rule. 


Where a drawee bank which received 
through the clearing house a check bearing 
a forged certification failed to return the 
check to the collecting bank within the 
time prescribed by the clearing house rule 
and the latter bank, having cashed the 
check upon presentment by the forger, 
sustained no loss by reason of the drawee’s 
failure to return the check, it was held that 
the drawee bank could recover the amount 
of the check from the collecting bank. Na- 
tional Bank of Baltimore v. Drovers & 
Mechanics National Bank, Md., 122 Atl. 
Rep. 12. 40 B. L. J. 760. 


Where an overdraft check has been 
presented through the clearing house, the 
drawee bank cannot recover against the 
presenting bank unless it returns the check 
within the time specified in the clearing 
house rule. Preston v. Canadian Bank of 
Commerce, U. S., 23 Fed. Rep. 179. 40 
B. L. J. 760. 


; A bank which receives through the clear- 
ing house a forged check drawn on it and 
fails to return the check to the presenting 
bank within the time specified in the clear- 
ing house rule cannot recover the amount 
of the check from the presenting bank. 
National Bank of Commerce v. Mechanics’ 
American National Bank, 148 Mo. App. 1, 
127 S. W. Rep. 429. 40 B. L. J. 759. 


COLLECTIONS. 
See Federal Reserve Banks. 


§224, 


§227. Duties of collecting bank; liability 


for negligence generally. 

The plaintiff bank, mistakenly believing 
that the defendant bank was the purchaser 
of certain bonds delivered to it as collect- 
ing agent, forwarded the bonds to the 
defendant with a sight draft for the pur- 
chase price. Through the negligence of the 
defendant, the bonds were stulen. The 
defendant failed to give prompt notice of 
the theft. It was held that the defendant 
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bank was liable for the loss. Fidelity 
Title & Trust Co. v. First National Bank, 
Pa., 112 Atl. Rep. 505. 40 B. L. J. 726. 


Where a check was deposited with a 
bank for collection, and the bank forwarded 
the check for collection on the first train 
leaving after the close of banking hours on 
the day on which the check was entered on 
the bank’s books, it was held that the bank 
was not liable for a loss resulting from 
the failure of a bank to which the check 
had been forwarded while the proceeds 
were in its hands. Montsdoca v. High- 
lands Bank & Trust Co., Fla..95 So. Rep. 
666. 40 B. L. J. 360. 


§235. Collection should be made in cash. 
Where a collecting bank receives a draft 
in payment of a check, deposited for 
collection, and the draft cannot be collected 
because of the failure of the remitting 
bank, the collecting bank is liable. Federal 
Reserve Bank of Richmond v. Malloy, U. 8., 
291 Fed. Rep. 763. 40 B. L. J. 879. 


§239. Mailing check direct to drawee 
bank. 

The payee of checks deposited them with 
the plaintiff bank for collection. The plain- 
tiff forwarded them to the defendant 
Federal Reserve Bank and the latter bank 
forwarded them direct to the bank on 
which they were drawn. The drawee sent 
its draft in payment but failed before 
the draft was ~resented and the draft was 
not collected. The payee assigned his 
title and interest in the checks to the 
plaintiff bank and this bank brought 
action against the defendant Federal 
Reserve Bank. It was held that the 
plaintiff could not recover. First National 
Bank vy. Federal Reserve Bank of Kansas 
City, U. S., 283 Fed. Rep. 700. 40 B. L. 
251. 


§245. Collecting bank liable ffor_ its 
correspondents’ negligence. 


Where a correspondent bank.to which a 
check was forwarded for colection by the 
collecting bank, after mailing the check to 
the drawee bank, failed to press the latter 
for payment and the check remained un- 
paid at the time the drawee bank became 
insolvent, it was held that the collecting 
bank was liable to its depositor for the 
failure of its correspondent to use due 
diligence in collecting the check. Perry 
State Bank v. Myers, Ark., 251 S. W. Rep. 
685. 40 B. L. J. 530. 


§253. Right to revoke credit or charge 
back check. 


The defendant Federal Reserve Bank 
announced that it would receive checks 
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drawn on the United States, reserving the 
right to charge back to the depositor such 
checks “at any time and unconditionally.” 
The plaintiff bank collected through the 
defendant a check drawn on the United 
States. More than a year later the United 
States returned the check to the defendant 
on the ground that it had been altered 
and the indorsement of the payee -forged. 
It was held that the Federal Reserve Bank 
was entitled to charge the check back, 
even though more than a year had elapsed 
since the collection and without first show- 
ine that the check had in fact heen altered 
and forged. Closter National Bank v. 
Federal Reserve Bank of New York, U. S., 
285 Fed. Rep. 138. 40 B. L. J. 165. 


CONSIDERATION. 
§262. Instances of sufficient consideration. 


Where the directors of a bank execute 
and deliver to the bank their promissory 
notes, for the purpose of taking up a 
loan made by the bank to a customer in 
excess of the amount legally permissible, 
they will be held liable on the notes. The 
notes are supported by a valid considera- 
tion. The fact that the president of the 
bank tells them that they will not be 
personally responsible is no defense. Nor 
is it a defense that the president mis- 
represents the circumstances to them. 
Prudential Trust Co. v. Moore, Mass., 139 
N. E. Rep. 645. 40 B. L. J. 608, 


§263. Commercial paper. 


Where two parties exchange their 
promissory notes, each note is a good con- 
sideration for the other. State Bank of 
Gibbon v. Glaeser, Minn., 194 N. W. Rep. 
98. 40 B. L. J. 884. 


Where A gave his check to B in exchange 
for a check drawn by B it was held that 
the exchange of the checks constituted 
consideration, one check being good con- 
sideration for the other, and a bank which 
received A’s check, indorsed to its order, 
on the day following its date and applied 
it in reduction of an overdraft owed by 
B was held entitled to recover against A 
upon dishonor of the check. Merrill Trust 
Co. v. Brown, Me., 119 Atl. Rep. 109. 40 
B. L. J. 363. 


§269. Instruments given in gambling 
transactions. 


The payee of a check cannot enforce it 
against the drawer where it annears that 
the check was given for money advanced 
to the drawer, which money he subsequently 
lost in gambling in a house conducted by 
the payee. Garza v. Richmond, Tex., 249 
S. W. Rep. 889. 40 B. L. J. 867- 
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CORPORATIONS. 


§287. Officers executing notes held not 
personally liable. 


The plaintiff sued a corporation and the 
defendant, Lichtenstein, on a promissory 
note signed as follows: “Carlton Auto 
Supplies Co., Inc., Sam Lichtenstein, Wm. 
Lee, treas.” The note was indorsed by 
Lee, but not by Lichtenstein. Lichtenstein 
was the president of the auto company. It 
was held that Lichtenstein was entitled tc 
introduce evidence tending to show that he 
was not personally bound on the _ note. 
Hoffstaedter v. Lichtenstein, 196 N. Y. 
Supp. 577. B. L. J. 334. 


DELIVERY. 
§294. Necessity for delivery. 


person who purchased from _ the 
defendant bank two drafts drawn on 
another bank intending to make gifts of 
the drafts to the payees named therein, 
died without delivering the drafts to the 
payees. It was held that the executrix 
of the decedent was entitled to receive 
from the defendant bank the money 
represented by the drafts upon surrender- 
ing them for the use of the defendant. 
Gellert v. Bank of California, Ore., 214 
Pace. Rep. 377. 40 B. L. J. 527. 


§296. Incomplete instrument filled out and 
negotiated without having been 
delivered. 


The purchaser of a check stolen before 
completion and thereafter completed and 
negotiated cannot enforce it against the 
drawer. Linnick v. Nutting & Co., 125 
N. Y. Supp. 93; Phillips v. A. W. Joy 
Co., Maine, 96 Atl. Rep. 272. 40 B. L. J. 
148. 


§297. Conditional delivery. 


The defendant delivered his note in pay- 
ment for a share of corporate stock. The 
payee agreed to “hold the note back” for 
15 or 30 days and to take the stock back 
in a certain contingency. The plaintiff 
bank purchased the note with knowledge 
of these facts. In an action by the bank 
against the defendant maker, a_ verdict 
was directed for the bank. On appeal, it 
was held that the question whether the 
note had been delivered conditionally, in 
which event the bank would not be entitled 
to recover, should have been submitted to 
the jury. The judgment was reversed and 
a new trial granted. Dimock State Bank 
v. Boehnen, S. D., 190 N. W. Ren. 485. 
40 B. L. J. 97. 
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DEPOSITS. 
§306. Guaranty of deposits. 


An officer of the defendant bank con- 
verted bonds held by it for the plaintiff 
and later eredited the plaintiff on the 
books of the bank with the amount of the 
bonds, issuing a deposit slip for that 
amount. Later the bank became insolvent. 
It was held that the plaintiff was not 
entitled to have his claim based on the 
deposit slip established as a valid demand 
against the depositors’ guaranty fund of 
Texas. Hall v. Conaway, Tex., 252 S. W.. 
Rep. 1105. 40 B. L. J. 670. 


A deposit bearing interest in excess of 


arate uniform within the county, which has. 
been approved by the bank commissioner,, 
is not within the protection of the bank: 
depositors’ guaranty fund. Koelling v.. 
Peterson, Kans., 216 Pae. Rep. 1099. 40 
B. L. J. 882. 


Where a person paid money to a bank 
to be used -by it to obtain for him a 
Liberty Bond and War Savings Stamps 
and the bank never delivered either the 
bond or the stamps, it was held upon 
insolvency of the bank that he was not a 
general depositor and was, therefore, not 
entitled to share in the depositors’ guaranty 
fund maintained under the Nebraska 
statutes. State v. Farmers’ Bank of Page, 
Neb., 194 N. W. Rep. 865. 40 B. L. J. 
786. 


A bank gave its cashier’s check in pay- 
ment of two notes bearing eight per cent. 
interest, the check ineluding both principal 
and interest. A_ statute limited banks 
to the payment of not more than five per 
cent. interest on deposits. The bank which 
gave the check failed. It was held, while 
the check was a deposit it was not pro- 
tected by the Nebraska Depositors’ Guaranty 
Fund Law, because of the excessive inter- 
est. State ex rel. Davis v. Banking House 
of A. Castetter, Blair; Plateau State Bank 
of Herman v. Hart, Nebr., 194 N. W. Rep. 
784. 40 B. L. J. 791. 


§313. General deposits. 


A person who claimed to be entitled to 
a deposit in the defendant bank notified 
the bank not to pay it to any person other 
than himself. The bank held the deposit 
for nine days after such notice and then 
paid it to the depositor. It was held that 
the bank was not liable to the person giv- 
ing the notice. Huff v. Oklahoma State 
er Okla., 207 Pac. Rep. 963. 40 B. L. 


§314. Special deposits. 


The receiving of deposits of War Sav- 
ings Stamps for safe-keeping was held to 
be within the powers of a bank authorized 
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‘by its charter to receive on deposit gold 
‘or silver coin, bullion, notes, “or other 
valuable thing.” Miller v. Bank of Holly 
‘Springs, Miss., 95 So. Rep. 129. 40 B. L. 
J. 301, 323. 


The plaintiff left} with the defendant 
bank two duplicate keys to a safe deposit 
box which he had rented from the bank. 
Thereafter, one of the keys was returned 
to him with the explanation that the other 
had been lost. To open the box it was 
necessary to use one of the duplicate keys 
and a blind key kept by the bank. In an 
action by the plaintiff to recover the value 
of bonds stolen from the safe deposit box, 
the jury found that the cashier had mis- 
appropriated the bonds. It was held that 
the plaintiff was entitled to recover. 
Charters v. Miller, Ind., 137 N. E. Rep. 
67. 40 B. L. J. 29. 


In an action by the plaintiff against the 
receiver of an insolvent bank to have his 
elaim for the amount due him from bonds 
deposited with the bank for safe-keeping 
and misappropriated by it decreed to be 
a trust fund and a lien upon the assets in 
the hands of the receiver it was held that 
in order to succeed in his action the 
plaintiff would have to show that the 
proceeds arising from the misappropriation 
of his bonds became a part of the assets 
of the bank and were a part of the assets 
in the hands of the receiver. Nelson v. 
Paxton, Kans., 214 Pac. Rep. 784. 40 
B. L. J. 583. 


§315. Bank’s liability for stolen property. 


A customer deposited bonds as a special 
deposit with a branch of the defendant 
bank. The vice-president of the latter, 
who was also manager of the branch mis- 
appropriated the bonds. The defendant 
had no knowledge of this fact. It was held 
that the defendant bank was liable for the 
value of the bonds. Grenada Bank v. 
Moore, Miss., 95 So. Rep. 449. 40 B. L. 
J. 376, 390. 


The plaintiff, a customer of the defend- 
ant bank, left War Savings Stamps of the 
value of $1,000 with the bank for safe- 
keeping. The bank placed the stamps in 
its steel lined vault, in which it kept War 
Savings Stamps belonging to its customers 
and other valuables, although the president 
of the bank promised that they would be 
placed in the bank’s Corliss safe, in which 
the bank kept its own money. Some time 
later, burglars broke into the vault and 
the plaintiff’s stamps were stolen. The 
safe was not entered by the burglars. It 
was held that the bank was liable for the 
value of the stamps. Miller v. Bank of 
Holly Springs, Miss., 95 So. Rep. 129. 
40 B. L. J. 323. 
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The defendant bank received securities 
from its customers for safe-keeping. Some 
of them were kept in a safe located in 
the banking room, for which no charge 
was made. Others were kept in safety 
deposit boxes in a vault, for which the 
bank charged a rental. Burglars blew 
open the door of the safe and the inner 
door of the vault, the outer door of the 
vault having been left onen inadvertently 
by the cashier. It was held that the bank 
was liable for the securities kept in the 
safety deposit boxes in the vault but not 
for the securities contained in the safe. 
Harland v. Pe Ell State Bank, Wash., 210 
Pac. Rep. 681. 40 B. L. J. 75, 85. 


The plaintiff deposited Liberty Bonds 
with the defendant bank for safe-keeping. 
The bank clipped the coupons from the 
bonds, collected the interest and credited 
the amount of the plaintiff’s account, but 
this was not done pursuant to the contract 
of deposit. The bank made no charge for 
keeping the bonds. The bonds were taken 
from the bank by robbers. It was held 
that the bank was a gratuitous bailee and 
was, therefore, not liable for the loss as 
there was no evidence of gross negligence 
on its part. Thornton v. Athens National 
Bank, Tex., 252 S. W. Rep. 278. 40 B. L. 
J. 605. 


§319. Public deposits. 


An Alabama statute provides that each 
county board shall place the county funds 
with such bank in the county as offers 
the highest rate of interest and authorizes 
the board, if unable to secure satisfactory 
terms from banks within the county, to 
designate some individual to act as county 
treasurer. Under this statute, it was held 
that a board is not obliged to accept the 
bid of the bank offering the highest rate 
of interest but, when acting in good faith, 
has the right to reject any and all bids. 
Citizens Bank & Seecuritv Co. v. Commis- 
sioners’ Court, Ala., 96 So. Rep. 778. 40 
B. L. J. 788. 


A bank, for the purpose of securing 
deposits of county funds, gave a surety 
company bond to seeure the depositor 
against loss. The bank delivered certain 
securities to the surety company to protect 
it against loss on its bond. It was held 
that the contract was valid and that the 
surety company, having paid the full 
amount of its liability, could hold the 
securities as against the banking commis- 
sioner upon his taking charge of the 
affairs of the bank. MeFerson v. National 
Surety Co., Colo., 212 Pac. Rep. 489. 40 
B. L. J. 225, 236. 
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$225. Deposits by minors. 

Under a Wisconsin statute, a bank is 
protected in paying a deposit to the 
depositor, although the latter is a minor. 
Peterson v. Weimar, Wis., 194 N. W. Rep. 
346. 40 B. L. J. 862. 


A minor deposited money in a savings 
department of the defendant bank. The 
bank paid the deposit on checks drawn by 
the minor’s stepfather and presented by 
the stepfather together with the minor’s 
pass book. It was held that, under the 
statutes of Missouri, relating to deposits 
in the name of the minor, the bank was 
liable to the minor for the amount of the 
deposit. Gibson v. First National Bank, 
Mo., 245 S. W. Rep. 1072. 40 B. L. J. 
126. 


§329. Deposits by one person in name of 
another.. 


A deposit in a bank stood in the name 
of the plaintiff’s wife at the date of her 
death. Her executor, the defendant, claimed 
the deposit. It appeared that although 
the plaintiff was a subcontractor doing a 
large business, he had no bank account of 
his own,.that this deposit was made up 
of moneys paid him for work as_ sub- 
contractor, that he had no eapital unless 
this deposit was his, and that his wife had 
a separate account. The cashier’s recollec- 
tion was that the account was opened in 
the wife’s name as a matter of business 
convenience, because the plaintiff was not 
in town during banking hours. It was 
held that the deposit belonged to the plain- 
tiff as the cireumstances were such as to 
overcome the presumption that the money 
deposited in the wife’s name was a gift. 
Nurrie v. Fitzgerald, Mich. 192 N. W. 
Rep. 573. 40 B. L. J. 504. 


§330. Deposits in two names. 


A depositor in the defendant bank 
received a certificate of deposit stating 
that A and B had deposited a sum of 
money payable to either six months after 
date. <A died before the maturity of the 
certificate. After its maturity the bank 
paid the money to B. It was held the 
certificate of deposit was a mere power of 
attorney authorizing B to withdraw the 
money and that the death of A revoked 
that power. The bank was, therefore, 
liable to A’s administrator for the amount 
of the denosit. Smith v. Planters’ Savings 
Bank, S. C., 117 S. E. Rep. 312. 40 B. 
L. J. 375, 387. 


The plaintiff’s husband made a deposit 
for her in the defendant bank and brought 
back a pass book showing a deposit entry 
in her name only. Later she signed an 
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individual signature card. Thereafter, two 
deposits were made of checks indorsed by 
her. Her husband made one deposit and 
she made the other having a deposit slip 
made out in her name only. The husband 
obtained a pass book giving the names of 
husband and wife as joint depositors, and 
drew out part of the amount deposited. 
It was held that the bank was liable to 
the plaintiff for the amount withdrawn. 
Continental National Bank v. Neville, U. 
S., 285 Fed. Rep. 565. 40 B. L. J. 422. 


Where a deposit in a joint account was 
not made in the form prescribed by a 
statute providing that the making of a 
deposit in the name of a depositor and 
another in form to be paid to either or 
the survivor of them shall, in the absence 
of fraud, be conelusive evidence of the 
intention of both depositors to vest title 
to the deposit in the survivor it was held 
that the deposit was presumed to have been 
made for convenience only and title did 
not vest in the survivor. MeDonald v. 
Sargent, 201 N. Y. Supp. 129. 40 B. L. 
J. 822. 


§332. Deposits in trust. 

A vnerson deposited money in a bank in 
his name as trustee making the account 
payable in case of death to A. He notified 
A of the deposit. Later he changed the 
account to one in trust for B. He retained 
the pass book until his death. It was held 
that neither A nor B was entitled to the 
deposit, the administrator of the decedent 
being the one entitled thereto. Spring- 
vale National Bank v. Ward, Me., 119 AtL 
Rep. 529. 40 B. L. J. 244. 


§334. Rule in New York as to tentative 
trusts. 

Where a person denosits money in a 
savings bank in his own name as trustee 
for another and leaves the deposit un- 
disturbed until his death, the presumption 
arises upon the death of the depositor 
that he intended to create a valid trust, 
entitling the other party to the deposit. 
This presumption, however, is not conclusive 
but may be rebutted by circumstances 
indicating that the deposit was made for 
the depositor’s canvenience and without any 
intention of creating a trust. Morris v. 
Sheehan, N. Y., 188 N. E. Rep. 23. 40 
B. L. J. 248. 


§335. Unclaimed deposits. 

The California statute, which rT ovides 
that bank deposits, including deposits in 
national banks, unclaimed and dormant for 
20 years, shall escheat to the state, is 
invalid. First National Bank v. State, Cal., 
43 Sup. Ct. Rep. 602. 40 B. LL. J. 453. 
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Bank statements. 


The furnishing of a statement by a 
bank to a depositor, where the items are 
sufficiently shown to put the depositor 
upon notice, constitutes an account stated, 
to which objection must be made within 
a reasonable time. otherwise the account 
is final. Bank of Hatfield vy. Clayton, Ark., 
250 S. W. Rep. 347. 40 B. L. J. 576. 


Transmission of money. 


In a transaction whereby a Mexican 
corporation was to send gold to a firm at 
Juarez, Mexico, to be placed at the disposal 
of the defendant bank, and the defendant 
was to sell the gold and place the proceeds 
to the credit of the Mexican corporation in 
New York, it was held that the defendant 
was liable for the value of the gold lost 
through the failure of the firm at Juarez. 
Compania Occidental de Almacenaje, S. A., 
v. First National Bank, U. S., 285 Fed 
tep. 333. B. L. J. 339. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES. 
§347. Appointment. 


The plaintiff made a deed of trust tothe 
defendant trust company as trustee, naming 
herself as. beneficiary for life. The deed 
provided that, at her death, the bene- 
ficiaries should be persons whom she might 
by will appoint, or in default of appoint- 
ment, her next of kin. It also declared 
that the trust thus created was irrevocable. 
It was held that. the plaintiff could termi- 
nate the trust in spite of the declaration 
of irrevocability. Schwartz v. Fulton 
Trust Co., 198 N. Y. Supp. 275. 40 B. L. 
J. 273. 


§351. Compensation. 


The plaintiff, a bank president, entered 
into a contract with the defendant, execu- 
trix of a will, under which the plaintiff 
agreed to perform the duties of the execu- 
trix. The executrix, on her part, agreed 
to pay to the bank president, by way of 
compensation, the commissions allowed by 
law which she would receive from the es- 
tate. The president performed the con- 
templated services and brought suit to col- 
ject his compensation. It was held that 
the contract was void as against public 
policy. Peck vy. Sands, 198 N. Y. Supp. 
313. 40 B. L. J. 226, 231. 


Commissions of executors or other rep- 
resentatives of an estate should be allowed 
at the increased rate provided for in the 
amendment to the Surrogate’s Court Act 
of New York effectual September 1, 1923, 
where an accounting proceeding was be- 
gun prior to that date and the decree 
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settling the account was signed after that 


date. In re Account of Equitable Trust 


Co. as Administrator of Ellen King, N. Y.. 
40 B. L. J.. 


Law Journal, Oct. 3, 1923. 
688. 


§349. Bank or trust company as adminis-. 


trator. 
National banks in the State of Penn- 
sylvania may exercise the fiduciary powers 
granted to them by the Federal Reserve 


Board. In the exercise of these powers. 


the regulations prescribed by the Federal 
Reserve Board are paramount to rules es- 
tablished by the state and when a conflict 


arises the rules established by the state: 


must yield. In re Corn Exchange National 
Bank, Estate of Emma F. Turner, Pa., 
120 Atl. Rep. 701. 40 B. L. J. 330. 


The provision of the Federal Reserve: 
Act, authorizing a national bank to aet in 
a fiduciary capacity, is not in contraven- 
tion of the laws of the state of Penn- 
sylvania and it is proper for such bank 
to be approved as fiduciary by the Or- 
phans’ Court. In this case, the petition- 
ing national bank agreed to keep all trust 
funds separate, as required by state law, 
to deposit them in a separate bank and 
not to remove trust funds oer property be- 
yond the jurisdiction of the court. The 
bank also stipulated that it would submit 
to examination by the State Banking De- 
partment. It was further held that the 
Federal Law authorizing the Comptroller 
of the Currency to appoint a receiver for 
any insolvent national bank is no objec- 
tion to allowing such bank to act as a 
fiduciary. In re Corn Exchange National 
Bank, Estate of Edna F. Turner, Superior 
Court of Pennsylvania, October Term, 
1922. 40 B. L. J. 52. 


§352. Powers and duties. 


A trust company, named as executor in 
a will, filed a petition in the Surrogate’s 
Court asking for instruction as to the pay- 
ment of certain legacies. It appeared that 
the decedent, at the time of his death, was 
the holder of notes executed by two of the 
legatees. The court stated the rule to be 
that, in such cases, the executor should 
withhold from the two legatees an amount 
sufficient to pay the indebtedness, even 
though the notes in question were not due 
at the time. In re Flint’s Will, 198 N. Y. 
Supp. 190. 40 B. L. J. 250. 


The discretionary powers, granted in a 
will, to the trustees named therein, can- 
not be exercised by an administrator ap- 
pointed to settle the estate upon the death 
of the trustees. Jewett v. Schmidt, 45- 
Mise. Rep. (N. Y.) 471, 92 N. Y. Supp. 
737. 40 B. L. J. 312. 
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A bank acting as executor permitted the 
widow of the decedent to remain in pos- 
session of the personal property belonging 
to the estate for 8 or 10 months and then 
sold the household goods to her in mass 
for $27. The personal property appraised 
at $1,386.70 was sold for $417.85. It was 
held that the executor had failed to exer- 
cise the degree of care and diligence re- 
quired of an executor and it was sur- 
charged with the sum of $875.02. In re 
Spicer’s Estate, Del., 120 Atl. Rep. 91. 
40 B. L. J. 378. 


Where a trustee has loaned money on 
a mortgage and it becomes necessary for 
him to bid in the property upon fore- 
closure of the mortgage he should dispose 
of the property and place the proceeds in 
lawful securities as soon as he can do so 
without injury or loss to the estate. Fur- 
niss v. Cruikshank, 181 N. Y. Supp. 522; 
Atlantic Trust Co. v. Powell, 50 N. Y. 
Supp. 866. 40 B. L. J. 78, 79. 


The Surrogate’s Court will not give its 
approval to exeeutors, nor direct them, in 
the matter of borrowing money and pledg- 
ing securities of the estate as collateral 
for the loan. In re Hanna’s Estate, 196 
N. Y. Supp. 160. 40 B. L. J. 28, 518. 


Investments. 


Where a will directed a trustee to “keep 
said sum invested in good, sound, dividend 
paying securities” and to “invest and re- 
invest the trust estate at his own discre- 
tion” it was held that the trustee might 
retain safe investments previously held by 
the testator and reinvest in similar securi- 
ties and need not confine himself to gov- 
ernment bonds and real estate securities. 
Dunckler vy. Butler, 30 Mise. Rep. (N. Y.) 
58, 62 N. Y. Supp. 921. 40 B. L. J. 293. 


No matter how wide are the discretion- 
ary powers of investment granted to a 
trustee by will he is still subject to the 
control of the court in his management of 
the estate. Cromie y. Bull, 81 Ky. 646. 
40 B. L. J. 311. 


A direction in a will as to the charae- 
ter of investments to be made of trust 
funds must be followed, even though doing 
so takes the fund outside of the jurisdic- 
tion of the court, which has jurisdiction of 
the estate. Clark v. Clark, 23 Mise. Rep. 
(N. Y.) 272. 40 B. L. J. 307. 


272. 

Where a clause in a will empowers a 
trustee to exercise his discretion in the 
matter of selecting investments he is 
merely empowered to use discretion in 
selecting such investments as are recog- 
nized as proper for the investment of trust 
funds. Cornet v. Cornet, 269 Mo. 298, 


LAW JOURNAL xi 


190 S. W. Rep. 333; King v. Talbot, 40 
N. Y. 76. 40 B. L. J. 309-310. 


Where a will expressly empowers a trus- 
tee to invest trust funds in securities. 
not approved by the ordinary rules of law 
for the investment of trust funds he may 
invest in securities other than court or 
legal securities but must exercise dili- 
gence and prudence in making investments. 
Matter of Vom Saal, 82 Mise. Rep. 
(N. Y.) 581. 40 B. L. J. 310. 


A will creating a trust provided that 
the moneys are “to be invested by my 
said trustees in accordance with their best 
judgment and discretion.” It was held 
that the language above quoted authorized 
the trustees to invest the trust funds in 
other than legal securities. It was also 
held that, in making such investments, the 
trustees must use such diligence as prudent 
men of discretion and intelligence employ 
in like affairs of their own. In re Ma- 
loney’s Estate, 198 N. Y. Supp. 788. 40 
B. L. J. 400. 


A trustee who invests trust money in 
his own name without in some way desig- 
nating it as trust property is responsible 
for any loss that may occur to the fund 
while so invested. Carr’s Estate, 24 Pa. 
Sup. Ct. 369; White v. Sherman, 168 IIL 
589, 48 N. E. Rep. 128; Cornet v. Cornet, 
269 Mo. 298, 190 S. W. Rep. 333; Me- 
Allister vy. The Commonwealth, 30 Penn. 
St. 536; Naltner vy. Dolan, 108 Ind. 500, 
8 N. E. Rep. 289. 40 B. L. J. 615-617. 


A trustee is not ordinarily entitled to 
obtain in advance the sanction of the court 
to a proposed investment, even where a 
statute authorizes loans on such securities 
“as may be approved” by the court. In 
re Conwell, Dela., 115 Atl. Rep. 309. 40 
B. L. J. 520. 


The court will give its sanction to an 
investment clearly necessary for the bene- 
fit of all interested, and for the preserva- 
tion of the trust estate. In re Bellah, 8 
Del. Ch. 59, 67 Atl. Rep. 973. 40 B. L. J. 


521. 


Where a trustee is uncertain as to how 
the fund in his control should be invested 
he may in some states apply to the court 
having jurisdiction of the estate for in- 
structions and in some states a trustee is 
obliged to apply for such instructions. As 
a general rule if the court’s approval of 
an investment is obtained in advance the 
trustee will not be liable for a subsequent 
loss. Dante v. Hutchins, 48 App. D. C. 
66; Fisher v. Fisher, 170 N. C. 378, 87 
S. E. Rep. 113; White v. Sherman, 168 
Til. 589, 48 N. E. Rep. 128. 40 BL. J. 
518-520, 
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Where a,court having jurisdiction of a 
trust fund and the trustee has instructed 
or authorized a particular investment, it is 
the imperative duty of the trustee to obey, 
and to strictly conform; and for the loss 
occasioned by his failure to make the in- 
vestment directed by the court he is per- 
sonally liable. Whitehead v. Whitehead, 
Va., 9 S. E. Rep. 10. 40 B. L. J. 589. 


The fact that the will, creating a trust, 
directs the trustee to obtain the court’s 
approval of his investments and the trus- 
tee’s failure to obtain such approval do 
not necessarily subject the trustee to per- 
sonal liability. Much depends upon the 
nature of the investment made. Crid- 
land’s Estate, 132 Pa. St. 479, 19 Atl. 
Rep. 362. 40 B. L. J. 591, 


Tf the beneficiaries of a trust desire to 
object to a court order, authorizing a 
particular investment, they must proceed 
without undue delay. In re Derr’s Es- 
tate, 203 Pa. St. 96, 52 Atl. Rep. 27. 
40 B. L. J. 592. 


Retaining investments. 


When a trustee is expressly authorized 
by will to retain in his discretion the 
testator’s investments he cannot be held 
liable for losses resulting from his reten- 
tion of such investments. Matter of Hunt, 


121 App. Div. 96, 105 N. Y¥. Supp. 696; 
Bartol’s Estate, 182 Pa. 407, 38 Atl. Rep. 
527; Ballantine v. Young, 79 N. J. Eq. 
70, 81 Atl Rep. 119; Ward vy. Kitchen, 
30 N. J. Eq. 31. 40 B. L. J. 775-776. 


Under the laws of Connecticut, trustees 
are authorized to hold such securities as 
may be received by them as constituting 
the trust estate without altering the form 
of investment, unless otherwise ordered by 
the court of probate, so long as, in the 
exercise of reasonable prudence, they may 
deem it unnecessary to make any change. 
Beardsley v. Bridgeport Protestant Orphan 
Asylum, 77 Conn. 560, 57 Atl. Rep. 165. 
40 B. L. J. 774. 


Where the beneficiaries under a_ will 
know that the executor is retaining invest- 
ments made by the testator and such in- 
vestments are not annroved by law as 
investments for trust funds, the executor 
may escape liability for retaining the in- 
vestments by failure of the beneficiaries 
to make prompt objection. In re Doug- 
las, 60 App. Div. 64, 49 N. Y. Supp. 687. 
40 B. L. J. 774. 

Where the investment of trust funds is 
regulated by law, a trustee may not re- 
tain an investment not sanctioned by law 
even though the investment was made by 
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the creator of the trust unless he is given 
authority to do so by the instrument cre- 
ating the trust. Babbit v. Fidelity Trust 
Co., 72 N. J. Eq. 745, 66 Atl. Rep. 1076; 
Cannon v. Quincy, 65 Mise. 399, 121 N. Y. 
Supp. 752; In re Hamersley’s Estate, 180 
N. Y. Supp. 887. 40 B. L. J. 771-773. 


Where there is no law regulating the 
investment of trust funds the fact that se- 
eurities were bought by a testator usually 
commends them for retention by a trustee 
as long as there is no doubt as to their 
safety. Every investment made by a testa- 
tor, however, is not one which a trustee is 
justified in continuing. Peckham, 15 R. I. 
321, 4 Atl. Rep. 758; Mumford v. Rood, 
ra S. D. 80, 153 N. W. Rep. 921. 40 B. L. 

. 697. 


As a general rule a trustee may retain 
such investments of trust funds previously 
made by the creator of the trust as appear 
to be safe and proper investments until 
it becomes necessary to change them in 
order to protect the trust estate. A trustee 
who continues such investments is bound 
to exercise reasonable diligence in looking 
after them. Beam v. Paterson Safe De- 
posit Co., 82 N. J. Eq. 518, 91 Atl. Rep. 
734; In re Menzie’s Estate, 54 Mise. 188, 
105 N. Y. Supp. 925. 40 B. L. J. 693-694, 


A trustee who in good faith refrains 
from selling securities originally owned by 
the creator of the trust in spite of a 
marked decline in value is not liable for 
loss resulting from depreciation of the se- 
curities even though his judgment proves 
to be erroneous. Green vy. Cropo, 181 
Mass. 55, 62 N. E. Rep. 956; Bowker v. 
Pierce, 130 Mass. 262. 40 B. L. J. 695- 
696. 

A provision in a will authorizing the 
trustees to continue the investments of 
the testator does not authorize a trustee 
to allow funds of the estate to remain 
invested in a partnership. In re Bannin, 
142 N. Y. App. Div. 436, 127 N. Y. Supp. 
92. 40 B. L. J. 852. 

A provision in a _ will authorizing a 
trustee to retain certain securities will not 
prevent a sale of them. Guaranty Trust 
Co. of New York v. United States Steel 
Corporation, 176 N. Y. Supp. 887. 40 
B. L. J. 855. 

A trustee who desires, under a provision 
in the will, to continue investments made 
by a testator must ascertain at his peril 
whether securities turned over to him by 
the executors were, in fact, held by the 
testator. Villard v. Villard, N. Y., 114 
N. E. Rep. 789. 40 B. L. J. 8535. 


Mingling Trust Funds. 


Where a trustee holds several distinct 
trust funds he must keep each fund sepa- 
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rate from the others. A trustee must also 
refrain from mingling trust funds with 
his own funds. . McCullough v. McCul- 
lough, 44 N. J. Eq. 313, 14 Atl. Rep. 123; 
Moor v. McKenzie, 112 Me. 356, 92 Atl. 
Rep. 296; In re Early’s Estate, 182 N. Y. 
Supp. 537. 40 B. L. J. 594-595. 


Where a will directs the executors to 
keep the funds of the estate invested, it 
is within their powers, if a profitable in- 
vestment is offered larger in amount than 
the available assets of the estate, to sup- 
plement them with funds of other parties, 
if such funds ean be legitimately obtained. 
Barrv y. Lambert, 98 N. Y. 300. 40 B. L. 
J. 596, 


Where a trust company invested portions 
of several distinct trust funds in a single 
mertgage, kept accurate records of th: 
trust allotments in its books and imme- 
diatelv notified the beneficiaries when an 
investment was made it was held that the 
investments were legal and proper. In re 
Union Trust Company, 219 N. Y. 514, 
114 N. E. Rep. 1057. 40 B. L. J. 597. 


Real estate mortgages. 


As a general rule a trustee may not, 
without specific authority, invest trust 
funds in the purchase of real estate. Smith 
v. Robinson, 83 N. J. Eq. 384, 90 Atl. 
Rep. 1063. 40 B. L. J. 15. Contra:- 
Thayer v. Dewey, 185 Mass. 68, 69 N. E. 
Rep. 1074. 40 B..L. J. 16. 


Under some circumstances an investment 
in a second mortgage by a trustee acting 
in good faith and in the exercise of sound 
discretion is proper. Taft v. Smith, 186 
Mass. 31, 70 N. E. Rep. 1031; Brown v. 
Brown, 22 Hawaii, 715. 40 B. L. J. 13-14. 


Ordinarily a second mortgage on real 
property is not a proper investment for 
a trustee. Roach’s Estate, 50 Ore. 179, 
92 Pac. Rep. 118. 40 B. L. J. 13. 


Where a trustee invests trust funds in 
a mortgage on real estate and a loss oc- 
curs he cannot be held liable for the loss 
if it is due to cireumstances entirely be- 
yond his control and he has acted with 
sound judgment and good faith in making 
the investment. In re Olmstead, 63 N. Y. 
Supp. 489. 40 B. L. J. 13. 


Loans by trustees on real estate mort- 
gages are uniformly approved by the 
eourts. But, when a trustee makes such 
a loan, it rests upon him to make sure 
that the title is clear, that the property 
is unincumbered by prior liens and that 
it is of sufficient value to insure the se- 
curity of the investment. And he should 
see to it that the mortgagor is responsible 
and solvent. In re Randolph, 134 N. Y. 
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Supp. 1117; Gilbert v. Kolb, 85 Md. 627, 
37 Atl. Rep. 423; Roach’s Estate, 50 Ore. 
179, 92 Pac. Rep. 118. 40 B. L. J. 11-13. 


Speculation and trade. 

Where a trustee uses trust funds to 
speculate in stocks on a margin account 
or continues a speculative account carried 
on by the decedent in his lifetime he is. 
personally liable for any loss resulting 
from the speculation. Rice v. Halsey, 156 
N. Y. App. Div. 802, 142 N. Y. Supp. 58; 
In re Hirsh’s Estate, 101 N. Y. Supp. 
893, 188 N. Y. 584. 40 B. L. J. 82-83. 


In the absence of direct and positive 
authority to invest trust funds in trade 
or manufacturing, the use of trust prop- 
erty in that way is regarded as a gross 
breach of trust even where the trustee or 
executor merely continues a trade or busi- 
ness in which the testator was engaged 
in his lifetime. In re Meyers, 131 N. Y. 
400, 30 N. E. Rep. 135; Matter of Hall, 
164 N. Y. 196; Penn v. Folger, 182 Ill. 
76, 55 N. E. Rep. 192; Wieters v. Hart, 
68 N. J. Eq. 796, 64 Atl. Rep. 1135. 40 
B. L. J. 80-81. 


A trustee authorized by will to continue 
investments of a testator is not at liberty 
to continue a speculation begun by the 
testator. In re Hirsch’s Estate, 116 App. 
Div. 367, 101 N. Y. Supp. 893. 40 B. L. 
J. 854. 


Liability for loss. 

Even where the discretionary powers con- 
ferred on a trustee by a will are very 
broad he is required to act with the ut- 
most prudence and good faith in investing 
trust funds, and ordinarily he is not re- 
lieved from liability for a loss resulting 
from investments in other than court se- 
eurities when the will does not expressly 
designate the securities in which invest- 
ments may be made. Mattocks v. Moul- 
ton, 84 Me. 545, 24 Atl. Rep. 1004; King 
v. Talbot, 40 N. Y. 87; Kimball v. Red- 
ing, 31 N. H. 352; Brown v. Brown, 72 
N. J. Eq. 667, 65 Atl. Rep. 739; Ward 
v. Kitchen, 30 N. J. Eq. 31; 40 B. L. J. 
312-314. In re Hall, 164 N. Y. 196, 58 
N. E. Rep. 364; In re Kateltas Estate, 6 
N. Y. Supp. 668. 40 B. L. J. 382-384. 


A provision in a will directing that the 
funds of a trust created by it be invested 
in securities of a specified class must be 
strictly complied with, and a trustee who 
ignores such a provision is personally 
liable if the investments made by him re- 
sult in a loss. International Trust Co. v. 
Preston, 24 Wyo. 163, 156 Pac. Rep. 1128; 
In re Irwin’s Estate, 59 Mise. Rep. (N. Y.) 
143, 112 N. Y. Supp. 205; In re Mendel’s 
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Will, 164 Wise. 136, 159 N. W. Rep. 806; 
Jordan y. Jordan’s Trust Estate, 111 Me. 
124, 88 Atl. Rep. 390; Gilbert v. Welch, 
75 Ind. 557; Hackett v. Hackett, 180 Ky. 
406, 202 S. W. Rep. 864; In re London’s 
Estate, 104 Mise. Rep. (N. Y.) 372, 171 
N. Y. Supp. 981; In re Langdale, Eng., 
‘L. R. 10 Eq. 39. 40 B. L. J. 290-295. 


A trustee may be held liable not only 
for his own failure to follajv instructions 
in a will relative to the investment of 
trust funds but for that of his co-trustee 
as well. 3eatty’s Estate, 14 Pa. Dist. 
402. 40 B. L. J. 308. 


Where a trustee was empowered by will 
to use discretion in the matter of making 
investments and the will did not specify 
the particular securities to be purchased 
it was held that he did not render himself 
personaliy liable by purchasing other than 
“court securities” when he acted in good 
faith and with prudence and apparent 
good judgment at the time of making the 
investment. Lawton v. Lawton, 35 N. Y. 
App. Div. 389, 54 N. Y. Supp. 760; Willis 
v. Braucher, 79 Ohio St. 290, 87 N. W. 
Rep. 185; Harvard College v. Amory, 
Mass., 9 Pick. 446; Brown v. French, 125 
Mass. 419. 40 B. L. J. 384-386. 


A will creating a trust, authorized the 
trustee to invest in such stocks, bonds or 
other securities as he might deem proper, 
and provided that he should not be lable 
for any loss not caused by his actual 
fraud. Under this provision, it was held 
that the trustee was not chargeable with 
a loss resulting from improvidence, lack 
of prudence, and negligence. In re Know- 
er’s Estate, 200 N. Y¥. Supp. 777. 40 
B. L. J. 691. 


Personal liability as indorser. 


An executor received from a debtor of 
the estate two notes payable to him as 
executor. He indorsed them “H, F. Execu- 
tor” and delivered them to a legatee as 
part of his legacy. On non-payment of 
the notes, it was held that the executor 
was not personally liable as indorser. 
Wolff v. Flateau, 200 N. Y. Supp. 646. 
40 B. L. J. 655. 


FEDERAL RESERVE BANKS. 


Par collections. 


The North Carolina statute, authorizing 
state banks in North Carolina to charge 
a fee not in excess of one-eighth of one 
per cent. on remittances covering checks, 
with a minimum fee of ten cents, and 
providing that where a check is presented 
over the counter of a drawee bank “by or 
through any Federal Reserve Bank, post 
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office, or express company, or any respective 
agents thereof” such bank shall be permitted 
to pay by means of a draft drawn upon 
its reserve deposit except in the case of 
checks payable to the State or Federal 
government or checks upon which the 
drawer has expressly specified to the 
contrary is constitutional. Farmers & 
Merchants Bank of Monroe, N. GC. v. 
Federal Reserve Bank of Richmond, Va., 
43 Sup. Ct. Rep. 651. 40 B. L. J. 457. 


Federal Reserve banks are acting within 
their powers in collecting for other reserve 
banks, members or affiliated non-members, 
checks on any bank within their respective 
districts, if payable on presentation and 
collectible consistently with drawee’s legal 
rights, without paying an exchange charge, 
though the drawee is not a member of, or 


- affiliated with, the Federal Reserve system, 


and has definitely refused to assent to clear- 
ance at nar, and Federal Reserve Banks 
have ordinarily the same right to present 
such checks to the drawee for payment 
over the counter as any other bank would 
have. American Bank & Trust Co. v. 
Federal Reserve Bank of Atlanta, U. S., 
43 Sup. Ct. Rep. 649. 40 B. L. J. 455. 


FOREIGN EXCHANGE. 


§356. Effect of drop in rates. 


Where a trust company after contracting 
to purchase Austrian kronen from the 
plaintiff became insolvent and the liquidat- 
ing agent cancelled the order for the 
kronen, it was held in an action on the 
contract that the plaintiff was entitled to 
recover the difference between the contract 
price of the kronen and their value on the 
date when the bank commissioner took 
possession of the trust company. Gerold 
v. Cosmopolitan Trust Co., Mass., 139 N. 
E. Rep. 624. 40 B. L. J. 705. 


Liability of bank for failure to transmit 
funds. 


Where a telegraph company which had 
received money for transmission to Rotter- 
dam turned the money over to a bank for 
transmission and through the negligence of 
the bank, the money was not transmitted, 
it was held that the telegraph company 
was the sender’s agent for the purpose of 
contracting in his behalf with the bank 
and that the bank alone was liable to the 
plaintiff Katz v. Western Union Telegraph 
Co., 196 N. Y. Supp. 556. 40 B. L. J. 61. 


Liability for re-exchange. 


The drawer of a foreign draft which 
has been dishonored and duly protested is 
liable for re-exchange at the rate of ex- 
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change current on the day when the draft 
should have been paid. Furness, Withy & 
Co. v. Rothe, U. S., 286 Fed. Rep. 870. 
40 B. L. J. 828. 


FORGED PAPER. 
-§358. Forged paper in general. 


In an indictment for feloniously alter- 
ing and passing as true a circulating note 
of the Federal Reserve Bank of St. Louis, 
Mo., it was contended on behalf of the 
defendant that the evidence did not show 
that the signatures on the note were the 
genuine signatures of the president and 
cashier. It was shown that the note 
bore the correct facsimile signatures of the 
governor and cashier. It was held that 
the facsimile signatures were the true and 
genuine signatures of those officers. Hill 
v. United States, U. S., 288 Fed. Rep. 
192. 40 B. L. J. 502. 


In a prosecution for forgery, a bank 
teller may not state the meaning of the 
words “no account” on protested checks. 
The defendant has a constitutional right 
to be confronted by a witness who can 
testify of his own knowledge as to the 
reason for protesting the checks. State v. 
Dixon, N. C., 117 S. E. Rep. 170. 40 
B. L. J. 546: 


After a drawee bank has paid checks 
on forged indorsements to a_ collecting 
bank, the latter, upon ascertaining that 
the indorsements on the checks in question 
were in fact forged, may repay the money 
to the drawee, without waiting for the 
latter to start suit, and proceed against 
the bank or person to whom it made pay- 
ment. Geering v. Metropolitan Bank, 156 
N. Y. Supp. 582. 40 B. L. J. 215. 


§359. 


Liability of bank to drawer where 
bank pays check bearing forged 
signature. 


A depositor is under no obligation to 
report to his bank the fact that an un- 
signed check is missing, and the bank is 
liable to the depositor in the event that 


the check, after being altered and the 
signature forged, is paid. Pure Oil Pipe 
Line Co. v. Columbia Nat. Bank, Pa., 119 
Atl. Rep. 607. 40 B. L. J. 253. 


‘§361. Drawee not entitled to recover 


money paid on check bearing 
forged signature. 

A bank, which cashed a draft on an- 
‘other bank, for one who was introduced 
to the bank by a reputable person, was 
held not guilty of negligence in failing 
to make further inquiry as to the identity 
of the party presenting the draft, and 
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was not liable to the drawee upon its be- 
ing discovered, after the payment of the 
draft by the drawee, that the signature 
was a forgery. Moody v. First National 
Bank, 19 Tex. Civ. App. 278. 40 B. L. J. 
67. 


§365. Bank allowed to recover money paid 


on check bearing forged signa- 
ture. 


Where a person receiving payment on 
a check bearing a forgery of a depositor’s 
signature has, by his own negligence, con- 
tributed to the success of the fraud, he 
will be held liable and the drawee bank 
will be permitted to recover back the 
money which it has paid to him, providing 
the bank has itself been guilty of no 
negligence in making the payment. Woods 
v. Colony Bank, Ga., 40 S. E. Rep. 720; 
Woodward y. Savings & Trust Company, 
N. C., 100,S. E. Rep. 304.° 40 B. L. J. 
63-64. 


A person receiving payment from a bank 
on a check bearing a forgery of a de- 
positor’s signature is entitled to. retain 
the proceeds only where it appears that 
he was not negligent in receiving the 
check; that the bank was lacking in due 
care in paying the check; that upon re- 
ceiving payment the person changed his 
position so that he would be in a more 
unfavorable condition if the bank were 
allowed to recover the money, than if the 
bank had discovered the forgery and re- 
fused to puy the check. American Ex- 
press Company vy. State National Bank, 
27 Okla. 824, 133 Pace. Rep. 711. 40 
B. L. J. 65. 


A drawee bank may recover money paid 
on a check bearing a forgery of a de- 
positor’s signature where the person re- 
ceiving payment took the check from a 
stranger without inquiring as to the lat- 
ter’s identity or the genuineness of the 
check and neglected to disclose that fact 
to the drawee bank. Hutcheson Hardware 
Company’ yv. Planters’ State Bank, Ga., 
105 8. E. Rep. 854; Newberry Sav Bank 
v. Bank of Columbia, 8. C., 74 S. E. Rep. 
615. 40 B. L. J. 67. Contra. Salt 
Springs Bank v. Syracuse Sav. Inst., 62 
Barb. (N. Y.) 101. 40 B. L. J. 67. 


§367. Liability of drawee bank to drawer 


where check paid on forged in- 
dorsement. 


The defendant bank paid a series of 
checks drawn by the plaintiff upon forged 
indorsements. The plaintiff could have 
discovered the fraud by proper examina- 
tion of the first statement returned to him 
by the bank and could thus have pre- 
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vented subsequent payments. This the 
plaintiff neglected to do. It apyeared 
that the bank was negligent in not dis- 
covering the forgeries. It was held that 
the bank was liable notwithstanding the 
plaintiff’s neglect. Union Tool Company 
v. Farmers & Merchants National Bank, 
Cal., 218 Pac. Rep. 424. 49 B. L. J. 847. 


Where a loan association issued checks 
payable to its members, upon forged with- 
drawal notices, although it had at hand 
the means of verifying the signatures, the 
bank was held liable to the association in 
paying the checks upon forged indorse- 
ments of the payees’ names. Harlem Co- 
operative Building & Loan Association v. 
Mercantile Trust Co., 31 N. Y. Supp. 790. 
40 B. L. J. 212. 


If a drawee bank pays a check bearing 
a forged indorsement, it cannot charge 
the amount thereof against the depositor’s 
account where the latter has been free 
from negligence. National Bank of Com- 
merce y. Fish, Okla., 169 Pac. Rep. 1105; 
Los Angeles Investment Co. v. Home Sav- 
ings Bank, Cal., 182 Pac. Rep. 293; Scala 
v. Miners and Merchants Bank of Ouray, 
Colo., 171 Pac. Rep. 752. 40 B. L. J. 
141-142, 


A bank which pays a check drawn by 
a depositor and indorsed by one who 


wrongfully assumes to act as the payee’s 


agent is liable to the depositor for the 
amount of the check. McKaughan 
Merchants Bank & Trust Co., N. C., 109 
S. E. Rep. 355. 40 B. L. J. 143. 


Where a person indebted to the drawer 
of a check collected the check on a forged 
indorsement and paid the proceeds to the 
drawer in settlement of the indebtedness 
it was held that the drawer could not 
recover the amount of the check from the 
drawee bank. Andrews vy. Northwestern 
National Bank, 107 Minn. 196, 117 N. W. 
Rep. 621, 780, Aff’d. 122 N. W. Rep. 490. 
40 B. L. J. 144. 


The drawer of a check paid by the 
drawee bank upon a forged indorsement, 
instead of bringing an action against the 
drawee bank, sued the person to whom the 
forger indorsed the check, and who, after 
indorsing it collected it. It was held that 
this action constituted a ratification of 
the payment by the drawee bank and de- 
prived the drawer of the right to re- 
cover against the bank. Hass & Son v. 
Twenty-Third Ward Bank, N. Y. Sup. Ct. 
N. Y. Law Journal, Jan. 29, 1921. 40 
B. L. J. 145. 


Where a person draws a check, intend- 
ing it to be payable to a payee actually 
existing but incorrectly spells the name of 


LAW JOURNAL 


the payee, the check is not payable to a 
fictitious person and therefore is not 
bearer paper. If a drawee bank pays a 
check so drawn upon a forged indorsement 
it is ligble to its depositor for the amount 
paid. Joseph Milling Co. v. First Bank 
of Joseph, Ore., 216 Pac. Rep. 560. 40 
B. L. J. 763. 


An agent of an insurance company pre- 
sented proofs of loss from fires which had 
not occurred, and received drafts in pay- 
ment for the supposed losses, payable to 
the policy holders. He forged the names. 
of the payees on the drafts which were 
then paid by the drawee bank. It was. 
held that the drawee bank could not 
charge the amount of the drafts against 
the account of its depositor, the insurance: 
company. National Union Fire Insurance: 
Company v. Mellon National Bank, Pa., 
119 Atl. Rep. 911. 40 B. L. J. 227. 


In the absence of any indication that 
the payee of a check is a non-existjng or 
fictitious person or corporation, and that 
the drawer knew of such fact the drawee 
bank is bound at its peril to ascertain the 
identity of the person named as_ payee. 
Dana v. Old Colony Trust Co., Mass., 139° 
N. E. Rep. 541. 40 B. L. J. 653. 


A certain company authorized its agents. 
to purchase corn from farmers and pay 
for the same by drawing checks in the 
name of the company upon a local bank. 
By an arrangement with the bank these 
checks were paid when presented and, 
when a number were accumulated, the bank 
would be reimbursed by a draft on the 
company for the total amount. One of 
the company’s agents drew a number of 
such checks, forged the payee’s indorse- 
ments and collected them at the bank on. 
which they were drawn. It was held that, 
inasmuch as the relationship of banker and: 
depositor did not exist between the parties, 
the bank was entitled to recover from the- 
company the amount of the fraudulent 
checks. Armour v. Greene County State: 
Bank, U. 8. 112 Fed. Rep. 631. 40 B. L. 
J. 212. 


A person agreed to purchase a piece of 
land which he believed to be owned by 
Frank Framhold, a resident of Birming- 
ham, Ala. It was in fact owned by a per- 
son of the same name, who lived in Ohio.. 
The purchaser delivered his check payable 
to the order of Frank Framhold and ace. 
cepted a forged deed. The check was sub- 
sequently paid by the drawee bank. It 
was held that the bank, having paid the 
check on a forged indorsement, was liable: 
to the drawer. Russell v. First National 
Bank, Ala., 56 So. Rep. 868. 40 B. L. J. 
243. 
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A bank, which pays a check bearing a 
forged indorsement, may escape liability 
to the drawer by establishing that the 
drawer has been guilty of negligence which 
contributed to such payment and that it 
has been free from negligence. Weisberger 
Company v. Barberton Savings Bank, 
Ohio, 95 N. E. Rep. 379. 40 B. L. J. 212. 


A branch manager of an insurance com- 
pany, to whom checks payable to policy 
holders were sent, forged the indorsements 
of the payees on the checks and cashed 
them. The insurance company had knowl- 
edge that checks previously sent to the 
agent for distribution among policy holders 
had not been delivered to them. It was 
held that there was sufficient evidence of 
negligence on the part of the insurance 
company to justify the submission of the 
question to the jury whether the insurance 
company had been negligent in sending 
the checks to the manager. Prudential 
Life Insurance Company y. National Bank 
of Commerce, N. Y., 125 N. E. Rep. 824. 
40 B. L. J. 213. 


§370. Drawee bank may recover money 
paid on forged indorsement. 


The right of the drawee bank to re- 
eover the money it has paid on a check, 
the indorsement on which is forged, is 
placed upon the ground that the holder 
by transferring the check, warrants that 
all prior indorsements are genuine, and 
this is so whether the holder indorses the 
check or transfers it by delivery without 
indorsement. Wellington National Bank 
v. Robbins, 71 Kans. 748, 81 Pae. Rep. 
487. 40 B. L. J. 281. 


Where a drawee bank paid through the 
Denver Clearing House checks indorsed “to 
the order of any bank or banker” and 
also “received payment through the Den- 
ver Clearing House” it was held that the 
indorsements were general and guaranteed 
the genuineness of the checks and that 
the drawee bank was entitled to recover 
the amount of the checks from the bank 
through which payment was made. Inter- 
state Trust Company v. United States 
National Bank, Colo., 185 Pae. Rep. 260. 
40 B. L. J. 283. 


The fact that the drawer of a check 
has been negligent in some way cannot be 
used as a defense against a drawee bank, 
suing to recover the money which it paid 
* out on a check, bearing a forged indorse- 
ment. United States Mortgage & Trust 
Company y. Liberty National Bank, 184 
N. Y. Supp. 32, affirmed without opinion, 
185 N. Y. Supp. 957. 40 B. L. J. 280. 


A drawee bank is under no obligation, 
so far as the holder is concerned, to as- 
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certain the genuineness of a payee’s in- 
dorsement before paying a check, and its 
failure to discover such a forged indorse- 
ment promptly will not preclude it from 
recovering the money which it has paid 
out. Corn Exchange Bank v. Nassau Bank, 
91 N. Y. 74. Onondaga County Savings 
Bank vy. United States, U. S., 64 Fed. Rep. 
703. 40 B. L. J. 217. 


§371. Drawee bank may recover money 
paid on forged indorsement where 
drawer’s indorsement forged. 


A drawee bank is bound to know the 
signature of its depositor only when the 
signature appears on the face of a check. 
The rule does not apply to a case where 
the signature appears on the back of the 
check. Beeman v. Duck, 11 Mees. & Wels. 
(Eng.) 251; Williams v. Drexel, 14 Ind. 
566. 40 B. L. J. 216. 


§372. Drawee bank may recover money 
paid on forged indorsement where 
signature and indorsement both 
forged. 

Where a drawee bank paid a_ check, 
bearing a forged drawer’s signature and 
also a forged payee’s indorsement, it was 
held that the drawee could not recover 
the money from one who received it in 
good faith. United States v. Chase Na- 
tional Bank, U. S. 241 Fed. Rep. 535, 
aff'd 40 Sup. Ct. Rep. 361. 37 B. L. J. 
457. 40 B. L. J. 216. 


A bank paying a check drawn upon 
it, on which the drawer’s signature and 
the payee’s indorsement are both forged 
may recover. First Nat. Bank v. North- 
western Nat. Bank, 152 Ill. 296. Farm- 
ers’ Nat. Bank v. Farmers’ & Traders’ 
Bank, Ky., 166 S. W. Rep. 986. 40 B. L. 
J. 216. 


§373. Drawee bank cannot recover money 
paid on forged indorsement 
through bank’s negligence. 

Where the drawer of a check gives the 
bank notice not to pay it, and the bank, 
after receiving such notice, pays the check 
through a mistake, the bank is guilty of 
negligence and will not be allowed to re- 
cover back the amount of the check from 
the innocent party to whom it was paid 
even though the payee’s indorsement was 
forged. National Bank of Commerce v. 
First National Bank, Okla., 152 Pac. Rep 
597. 40 B. L. J. 279. 


§375. Drawee’s duty to give notice upon 
discovering forged indorsement. 


A drawee bank should give prompt 
notice when it has ascertained that it has 
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made a payment on a forged indorsement. 
Schroeder v. Harvey, 75 Ill. 638; National 
Exchange Bank vy. United States, U. S., 
151 Fed. Rep. 402; Bank of Commerce v. 
Union Bank, 3 N. Y. 230, 237. 40 B. L. 
Jd. 217. 


§376. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 

The plaintiff corporation drew a check 
payable to its own order on a Spokane 
Dank in which it kept an account. The 
check was transmitted to the plaintiff’s 
Portland branch where it was indorsed to 
the order of the defendant bank in which 
the plaintiff also kept an account. The 
plaintiff’s cashier whose authority was 
limited to depositing the check in the de- 
fendant bank cashed it and = misappro- 
priated the proceeds. In an action against 
the defendant bank to recover the amount 
of the check it was held that the plaintiff 
was chargeable with notice of the defalea- 
tion as an examination of the statements 
submitted by both the drawee bank and 
the defendant would have revealed it. The 
plaintiff’s failure to make the discovery 
and to notify the bank thereof within a 
rensonable time barred a recovery. Gen- 
eral Cigar Co., Ine. v. First National Bank, 
U. S., 290 Fed. Rep. 143. 40 B. L. J. 716. 


The plaintiff company, a depositor of 
the defendant bank, failed to call for 
monthly statements furnished by the bank 
for a period of eight months. When the 
plaintiff obtained the statements it dis- 
covered that forged checks had been paid 
out and charged to its account by the 
bank. An examination of the statement 
for the first month would have disclosed 
the forgeries. It was held that the plain- 
tiff was nevertheless entitled to recover 
from the defendant the amount paid out 
on the forged checks. Coleman Drilling 
Co. v. First National Bank of Burkburnett, 
Tex., 252 S. W. Rep. 215. 40 B. L. J. 537. 


§380. Drawee bank paying check on forged 
indorsement liable to true owner. 


A bank which issues cashier’s checks 
and pays them on indorsements made by 
the payee’s agent without authority is 
linble for the amount of the checks to the 
payee. Morris & Bailey Steel Company v. 
Bank of Pittsburgh, Pa., 120 Atl. Rep. 
698. 40 B. L. J. 475. 


The rightful owner of a check paid on 
a forged indorsement can recover in an 
action against the drawee bank on the 
ground that the bank, by paying the check, 
in effect, certified it. Commercial National 
Bank vy. Lincoln Fuel Company, 67 Ill. 
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App. 166; Survey v. Wells, Fargo & Co., 
5 Cal. 124; Jackson Paper Co. v. Com- 
mercial Nat. Bank, 199 Ill. 151, 65 N. E. 
Rep. 316; Seventh Nat. Bank vy. Cook, 73 
Pa. 483. 40 B. L. J. 317-318. 


The payee of a check paid on a forged 
indorsement can recover the amount thereof 
from the drawee bank. Crahe vy. Merean- 
tile Trust & Savings Bank, Ill, 129 N. E. 
Rep. 120. 40 B. L. J. 319. 


§381. Drawee bank paying check on 
forged indorsement held not liable 
to true owner. 

The payment of a check by a drawee 
bank is not an acceptance or certification 
thereof in favor of the real owner. First 
National Bank v. Whitman, 94 U. S. 343; 
State for Use of Arkansas Penitentiary v. 
Bank of Commerce, Ark., 202 S. W. Rep. 
834. 40 B. L. J. 319. 


Stamping a check “paid” does not econ- 
stitute an acceptance under the Negotiable 
Instruments Law and does not render a 
drawee liable to the true owner of a 
check paid on a forged indorsement. Elyria 
Savings & Banking Company v. Walker 
Bin Company, Ohio, 111 N. E. Rep. 147; 
Lone Star Trucking Company v. City Na- 
tional Bank of Commerce, Tex., 240 S. W. 
Rep. 1000. 40 B. L.-J. 320, 321. 


Where the payee of a check failed to 
give notice to the drawee until 60 days 
after discovering that the check had been 
paid on a forged indorsement it was held 
that he could not recover against the 
drawee. Annett v. Chase National Bank, 
188 N. Y. Supp. 8. 40 B. L. J. 322. 


§382. Bank collecting check on forged in- 
dorsement liable to true owner. 


The defendant bank cashed checks pay- 
able to the plaintiff's order on a forged 
indorsement and collected them from the 
drawee banks. It was held that the plain- 
tiff was entitled to recover the amount of 
the checks from the defendant bank. Mer- 
chants National Bank y. National Capital 
Press, D. C., 288 Fed. Rep. 265. 40 B. L. 
J. 380. 


Where a person having power of attor- 
ney authorizing him to indorse and collect 
a certain draft indorsed and collected a 
check given in payment of the original 
draft it was held that he had no authority 
to do so and the collecting bank was held 
liable to the payee on the ground that it 
had collected the check on a forged in- 
dorsement. Jennings v. President and 
Directors of the Manhattan Company, 
N. Y., 197 N. Y. Supp. 401. 40 B. L.. J. 
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Bank collecting check on forged 
indorsement not liable to true 
owner. 


A depositor who permits his bank to 
charge against his account a check which 
he knows has been paid on a forged in- 
dorsement thereby loses his right to re- 
cover against the bank which collected the 
check. Cherbounier v. Citizens National 
Bank, Tex., 199 S. W. Rep. 307. 40 B. L. 
J. 284, 


$383. 


§386. Check payable to fictitious payee. 

The plaintiff was induced by the fraud 
of her attorney to indorse a check to the 
order of a person whom she believed to 
be an existent person and to deliver the 
check to her attorney. The latter indorsed 
on the check the name of the indorsee and 
collected it from the drawee bank. The 
name of the indorsee represented a_ficti- 
tious person created by the attorney for 
his own purposes. It was held that the 
indorsement by the attorney was a forgery, 
and that the drawee bank, having paid 
the draft on a forged indorsement, could 
not charge it against the plaintiff’s ae- 
count. Strang v. Westchester County Na 
tional Bank, N. Y., 138 N. E. Rep. 739. 
40 B. L. J. 196. 


The treasurer of a corporation who had 
authority to sign checks for the ecorpora- 
tion drew three checks, payable to persons 
to whom the corporation was not indebted 
and who had no interest in the checks. 
After indorsing the payees’ names on the 
checks the treasurer deposited them in his 
account in the defendant bank which eol- 
lected them from the drawee bank. It 
was held that the checks were payable to 
the order of fictitious persons and as such 
were payable to bearer under the Ne- 
gotiable Instruments Law. It was also 
held that the defendant bank obtained 
good title to the checks and the drawee 
bank was not entitled to recover the money 
paid on them. Hackensack Trust Co. v. 
Hudson Trust Co., 197 N. Y. Supp. 158. 
40 B. L. J. 88. 


§393. Liability of drawer to purchaser 
of instrument with forged indorse- 
ment. 

The defendant railroad company issued 
checks payable to the order of certain of 
its employees. The checks came to the 
hands of ~ersons who had no right to 
them. These persons indorsed the payees’ 
names on the checks and the plaintiff 
cashed them. Before they were presented, 
payment was stopped and the plaintiff 
brought action against the railroad com- 
pany on the checks. It was held that the 
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plaintiff, having taken the checks on forged 
indorsements, had no title to them and 
could not enforce them against the rail- 
road company. Rivara v. Delaware, L. & 
W. R. Co, N. J., 119 Atl. Rep. 6. 40 
B. L. J. 107. 


The innocent holder of a check bearing 
a forged indorsement cannot enforce it 
against the drawer. Rivara v. Delaware, 
Lackawanna & Western Railroad Co., N.J., 
119 Atl. Rep. 6. 40 B. L. J. 315, 


GIFTS. 
§395. Delivery is essential to the validity 
of a gift. 


In order to make a valid gift of shares 
of bank stock, it is necessary that the 
donor deliver the certificates to the donee. 
Mahan vy. Plank, U. S., 289 Fed. 722. 
40 B. L. J. 888. 


GUARANTY. 


§400. Guaranty in general. 


The defendant bank sent a telegram to 
the plaintiff bank guaranteeing payment 
for two carloads of “dried grapes.’ Pay- 
ment was to be made on presentation of 
the original bills of lading. The plain- 
tiff bank advanced $22,000 upon bills of 
lading for two carloads of “raisins.” 
These bills of lading were then presented 
to the defendant for payment, but pay- 
ment was refused. It was held that the 
defendant, having guaranteed payment for 
“dried grapes,” was justified in refusing 
payment for “raisins.” Bank of Italy v. 
Merchants’ National Bank, N. Y., 140 
N. E. Rep. 211. 40 B. L. J. 646. 


HOLDERS IN DUE COURSE. 
§410. Payee as holder in due course. 


One Lamberton owed the defendant 
money. He obtained a check from the 
plaintiff, payable to the defendant’s order, 
by falsely representing that the check 
would be delivered to the defendant in 
payment for an automobile to be sold by 
the defendant to the plaintiff. The de- 
fendant received the check in good faith, 
with no knowledge of the contract concern- 
ing the sale of the car, and collected the 
proceeds. The plaintiff brought suit to 
recover back the amount of the check. It 
was held that the defendant was a holder 
in due course within the provisions of the 
Negotiable Instruments Law and, as such, 
entitled to retain the proceeds of the 
check, Drumm Construction Company v. 
Forbes, Ill., 187 N. E. Rep. 225. 40 B. L. 
J. 92. 
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§412. Holder must take without notice of 
defect. 


The defendant signed a note and de- 
livered it to the payee in payment for 
shares of stock in an elevator company. 
The plaintiff bank purchased the note with 
knowledge of the fact that it had been 
obtained by fraudulent representation. It 
was held that the bank was not a holder 
in due course and could not enforce the 
note against the maker. Villas State Bank 
v. Peterson, Kans., 216 Pac. Rep. 1085. 
40 B. L. J. 876. 


The plaintiff bank sought to recover as 
a holder in due course on certain notes 
made by the defendant payable to an in- 
surance company. The notes were indorsed 
by the latter to C. M. Stewart and be- 
fore maturity indorsed: “Pay to Union 
State Bank, C. M. Stewart.” There was 
conflicting evidence as to whether the notes 
were in fact delivered to the bank. Neither 
the president of the insurance company, 
also president of the bank, who acted in 
the transaction for the insurance company, 
nor his nephew, cashier of the bank who 
acted on behalf of the latter, --stified at 
the trial. It was held that the jury was 
warranted in finding that the bank was 
not a holder in due course. Union State 
Bank v. Mayor, Okla., 212 Pac. Rep. 987. 
40 B. L. J. 425. 


A tractor company drew a draft on 
the defendant in consideration of two 
tractors to be thereafter delivered and the 
defendant accepted the draft. Before 
maturity, it was negotiated to the plain- 
tiff for value. The plaintiff took the 
draft with knowledge that the tractors 
had not been delivered and that the de- 
fendant had stated that he would not pay 
the draft unless the tractors were delivered. 
It was held that this did not constitute 
notice of infirmity in the instrument and 
that, notwithstanding such notice, the 
plaintiff was a holder in due course, and, 
as such, entitled to enforce the instru- 
ment against the defendant acceptor. 
Farmers’ & Merchants’ Bank of Wells- 
burg, Iowa, v. Nissen, 8. D., 190 N. W. 
Rep. 1014. 40 B. L. J. 108. 


The laws of Colorado prohilit the is- 
suance of corporate stock except for 
money, labor or property. A bank pur- 
chased a note for value with knowledge 
of the fact that it was given in payment 
for stock in a Colorado corporation. It 
was held that the bank was put upon 
notice that the transaction was _ illegal, 
and that it was not entitled to recover 
on the note against the maker from whom 
it had been obtained by fraudulent repre- 
sentation. Western National Bank v. Spen- 


cer, Tex., 244 S. W. Rep. 123. 40 B. L, 


J. 22. 


The words “For three sound mules,” 
written on a check by the drawer do not 
put upon notice a bank which cashes the 
checks, so as to deprive the bank of the 
rights of a holder in due course. Roberts 
v. Drovers’ National Bank, Ky., 251 8S. W. 
Kep. 198. 40 B. L. J. 461. 


The defendant, the maker of a_ note, 
gave it to the payee in connection with 
an order for the purchase of talking ma- 
chines. The order provided, among other 
things, that no installment should be due 
until the first machine was sold. The note 
was attached to the order. The payee de- 
tached the note and indorsed and delivered 
it before maturity to the plaintiff bank. 
It did not appear that the plaintiff bank 
had notice of any defect or infirmity in 
the note. It was held that the plaintiff 
bank was entitled to recover. Presump- 
tively it was a holder in due course. Third 
National Bank of Rockford, Ill. v. Phil- 
lins, Kans., 212 Pac. Rep. 671. 40 B. L. 
J. 478. 


The defendant signed and delivered a 
note to the payee in payment for certain 
goods which were sold with a guaranty. 
The plaintiff, with knowledge of the guar- 
anty, purchased the note for value before 
maturity. It was held that the fact that 
the goods did not comply with the guar- 
anty did not affect the plaintiff’s right 
to enforce the note against the defendant. 
Martel v. Lafayette Sugar Refining Co., 
La., 95 So. Rep. 706. 40 B. L. J. 555. 


A person purchasing a note with knowl- 
edge of an agreement between the maker 
and the payee to the effect that the maker 
shall not be personally liable upon the 
note until the payee has exhausted the 
remedy given him by a mortgage given 
as security for the note is bound by the 
agreement. Kennedy v. Hungerford, Neb., 
192 N. W. Rep. 959. 40 B. L. J. 630. 


The recital in a note of the considera- 
tion for which it was given is not suffi- 
cient to deprive the holder of his rights 
as a bona fide purchaser. State Banking 
Co. v. Morgan, Ga., 118 8S. E. Rep. 415. 
40 B. L. J. 783. 


§414. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 


A person who purchased goods from the 
defendant company directed the salesman 
to send to a certain address to get a 
check for the purchase price. The de- 
fendant’s messenger received a check drawn 
to the defendant’s order by a corporation 
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and signed by the treasurer thereof. The 
purchaser had made no mention of this 
corporation nor did the defendant or its 
salesman know anything about the corpora- 
tion. It was held that the defendant was 
not chargeable with notice that the check 
was an unauthorized use of the funds of 
the corporation to pay the debts of an 
officer thereof. McLaughlin v. Paine 
Furniture Co., Mass., 1389 N. E. Rep. 542. 
40 B. L. J. 650. 


Where a corporate note is signed by 
and made payable to the corporation’s 
president, the presumption is that the 
president has no right to use it to pay a 
personal debt, and a person accepting the 
note is put on inquiry as to the president’s 
right to issue it. Ajax Tool Co., Ine., v. 
National Tool Co., 199 N. Y. Supp. 163. 
40 B. L. J. 777. 


§417. Apparent alteration. 


Where a note has been altered and the 
alteration is apparent on the face of the 
notey a purchaser of such note cannot en- 
foree it against the maker. MBarnes v. 
Thomas, Ia., 1983 N. W. Rep. 409. 40 
B. L. J. 564. 


§420. Holder must take in good faith. 


The defendant gave two notes to a 
broker for shares of mining stock. At the 
same time, the broker agreed to return 
the notes in 60 days, take up the stock 
and pay the defendant $100. Before ma- 
turity, the plaintiff bank purchased the 
notes, after inquiring from two other 
banks concerning the defendant and the 
broker. One of these banks in reply to 
the inquiry stated that several persons had 
given similar notes under a guaranty that 
they would be returned with a bonus at 
maturitv and that the payee was not ear. 
rying out this agreement but was dis 
counting the notes. It was held that the 
bank did not purchase the notes in good 
faith, and therefore could not hold the de- 
fendant liable. First National Bank vy. 
Wiltzius, Wash., 211 Pac. Rep. 275. 40 
B. L. J. 134. 


§421. Holder must take instrument before 
maturity. 


The purchaser of a note must take it 
before maturity in order to be a holder in 
due course. Whittle v. Citizens’ Bank of 
Ashburn, Ga., 114 8. E. Rep. 920. 40 B. 
L. J. 132. 


The plaintiff bank discounted a note 
which was subsequently dishonored at ma- 
turity and protested for non-payment. A 
prior indorser took up the note and later 
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returned it to the bank with the request 
that payment be enforced against the 
makers. It was held that the bank was 
not a holder in due course of the note. 
Central Bank of Rochester v. Gleason, 200 
N. Y. Supp. 384. 40 B. L. J. 642. 


The transferee of a note ‘after ma: 
turity is not a holder in due course. Bank 
of Oglethrope v. Swindle, Ga., 116 S. E, 
Rep. 604. 40 B. L. J. 625. 


§422. Time of acquiring checks. 


A person receiving a check for value 24 
days after the issuance of the check is a 
holder in due course. Anderson v. Elen, 
208 Pac. Rep. 573. 40 B. L. J. 526. 


§424. Holder must take for value. 


A note made by the defendant was in- 
dorsed by the payee in blank and delivered 
to the plaintiff company before maturity 
in part payment of a prior note of his 
held by the company. The plaintiff had 
no knowledge cf any defect or infirmity 
in the note so delivered to him, or of any 
equitable defense existing beiween the 
maker and the payee. It was held that 
the plaintiff was a holder for value and 
entitled to erforece the note against the 
maker. Allied Furriers’ Corporation v. 
wer"? Mass., 188 N. E. Rep. 571. 40B.L. 
S27. 


A tractor company drew a draft on the 
defendant for $2,500 for two tractors to 
be thereafter delivered. The defendant 
accepted the draft. Thereafter, and be- 
fore maturity, it was negotiated by a 
bank to the plaintiff. The bank deducted 
the amount of the draft from the- plain- 
tiff’s balance on deposit with it. It was 
held that this constituted the plaintiff a 
purchaser for value. Farmers’ & Mer- 
chants’ Bank vy. Nissen, S. D., 190 N. W. 
Rep. 1014. 40 B. L. J. 108. 


The plaintiff, Bank of Gulfport, received 
for deposit a check drawn upon a bank 
in another city. The deposit slip stated 
that items not payable in Gulfport were 
taken subject to actual payment. The de- 
positor had practically no money on de- 
posit in the bank, but on the day of the 
deposit without any further agreement, 
the bank permitted the depositor to with- 
draw the entire amount of the check. The 
check was dishonored and the bank brought 
suit against the maker, claiming to be a 
holder for value without notice of any in- 
firmity. It was held that the bank was 
a holder for value. Bank of Gulfport v. 
Smith, Miss., 95 So. Rep. 785. 40 B. L. J. 
488. 
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§425. Crediting proceeds to customer’s ac- 
count. 

The defendants made promissory notes 
to the order of a person who discounted 
them before maturity at the plaintiff bank. 
The bank credited his account with the 
proceeds of the notes and charged against 
the credit an indebtedness leaving a smal! 
overdraft, which he paid. It was held 
that the bank was a purehaser in good 
faith and for value, and could enforce 
them against the makers. Central Savings 
Bank & Trust Co. v. Wachman, Mich., 
191 N. W. Rep. 5. 40 B. L. J. 339. 


Where a depositor transfers to a bank 
a promissory note payable to the order 
of the depositor, and the bank makes an 
appropriate credit upon the depositor’s 
account, but at all times between the re- 
ceiving of the note and the commencement 
by the bank of an action thereon, such 
account is constantly in excess of the face 
of the note with accrued interest, the bank 
is not a holder of the note in due course. 
Port Washington State Bank v. Polonia 
Phonograph Co., Wis. 192 N. W. Rep. 
472. 40 B. L. J. 507. 


§428. Rights of holder in due course. 


The defendant signed a note as maker 
and delivered it to the payee in part pay- 
ment for a boat. The note was subse- 
quently purchased by the plaintiff bank. 
It was held that the bank was not bound 
by an agreement between the maker aad 
payee as to the payment and rerewal of 
the note although it had notice cf such 
agreement and that the bank could enforce 
it against the maker. National Bank of 
Watervliet v. Martin, 196 N. Y. Supp. 714. 
40 B. L. J. 102. 


The right of a bona fide holder of a. 


note to recover against an indorser thereof 
is not defeated by the fact that the note, 
after having been once negotiated by the 
payee, subsequently came into his hands 
before maturity and in the usual course of 
business. State Finance Corporation v. 
Pistorino, Mass., 1389 N. E. Rep. 653. 40 
B. L. J. 730. 


The fact that a note was given for the 
purchase price of stock sold without com- 
pliance with a blue sky law is not avail- 
able as a defense against a holder in due 
course. Home Savings Bank v. Gilbert, 
Mich., 194 N. W. Rep. 553. 40 B. L. J. 
708. 


§437. ‘Burden of proof. 


An indorsee of a check fradulently put 
in circulation is not presumed to be a 
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holder in due course but must prove that 
he is a bona fide holder for value. Green- 
wood Trust Company vy. Speiller, 200 N. Y.. 
Supp. 317. 40 B. L. J. 574, 


INDORSEMENTS. 
§438. Form of indorsement. 


The following indorsement on the back 
of a promissory note passes title to the 
paper the same as an indorsement in 
blank: “For value received we hereby 
guarantee payment of the within note, in- 
cluding interest and costs at maturity or 
any time thereafter demanded.” Hutson 
v. Ranking, Idaho, 213 Pace. Rep. 345. 
40 B. L. J. 438, 


§451. Order of liability of indorsers. 

As respects one another, indorsers are: 
liable prima facie in the order in which 
they indorse; but evidence is admissible: 
to show that as between or among them- 
selves they have agreed otherwise. This 
rule applies to accommodation as well as 
to regular indorsers. Blumberg vy. Speil- 
berger, Ala., 96 So. Rep. 191. 40 B. L. J. 
566. 


§453. Effect of extension of time. 


A note held by the plaintiff bank was 
protested at maturity and notice of dis- 
honor was sent to the indorser’s residence. 
The maker then gave the plaintiff a new 
note reciting that the original note “with 
indorsers” should stand as collateral. It 
was held that this amounted to express 
reservation of recourse against the in- 
dorser of the original note and the exten- 
sion of time granted to the maker did not, 
therefore, discharge the indorser. Federal 
Trust Co. v. Central Trust Co., Mass., 138 
N. E. Rep. 562. 40 B. L. J. 393. 


§459. Restrictive indorsements. 


_ The following are instances of restrie- 
tive indorsements: “Pay the within con- 
tents to Jack Power only,” Power v. Fin- 
nie, 8 Va. 411; “For account of” the: 
indorser, Freeman’s National Bank v. Na- 
tional Tubeworks, 151 Mass. 413, 24 N. E. 
Rep. 729; “Pay Thomas Wilson—for our 
use,” Wilson v. Homes, 5 Mass. 543; 
“For collection’; “For collection or: 
credit”; “For collection and return,” Me- 
Pherson National Bank y, Velde, 49 Tl. 
App. 21. 40 B. L. J. 282. 


INSURANCE. 
§470. Liability on policies, 


A burglary policy covering the contents 
of the inner steel chest of a vault pro- 
tects property within that chest, though 
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not within a small safe inside of the chest. 
National Surety Co. v. First State Bank, 
Tex., 251 S. W. Rep. 303. 40 B. L. J. 
459, 


An insurance policy protecting a bank 
against loss through “theft” does not cover 
a loss of money obtained by “false pre- 
tenses.” In this case, the loss was due 
to the fact that a depositor succeeded in 
getting two tellers to each cash his check 
for the entire amount of his deposit. 
Cedar Rapids National Bank vy. American 
Surety Co., Iowa, 195 N. W. Rep. 253. 
40 B. L. J. 841. 


When a policy of burglary insurance, 
issued to a bank, provides that the in- 
surance company shall not be liable for 
the loss of money or securities, which do 
not belong to the bank or with reference 
to which the bank keeps no books of ac- 
count, the bank cannot collect from the in- 
surance company the value of the contents 
of safe deposit boxes stolen by burglars. 
First National Bank v. Maryland Casualty 
Co., Md., 121 Atl. Rep. 379. 40 B. L. J. 


685, 699, 


LETTERS OF CREDIT. 


§489. Letters of credit. 


A bank may issue its letter of credit 
unconditionally, and without requiring 
documents; or it may prescribe such con- 
ditions and require such documents as it 
sees fit. When any particular fact is 
not required to be represented by doeu- 
ments the letter of credit is unconditional 
as to such fact, and in that event the 
issuing bank is presumed to rely upon 
the representation of the person in whose 
favor the credit is issued. Bank of 
America v. Whitney-Central National Bank, 
U.S., 291 Fed. Rep. 929. 40 B. L. J. 610. 


The defendant bank issued an_ irre- 
vocable letter of credit addressed to a 
certain firm to provide for payment for 
merchandise to be shipped in accordance 
with conditions set forth in the letter. 
The firm assigned the letter to the plain- 
tiff bank, which relying thereon, paid value 
for drafts drawn in its favor by the firm 
on the defendant. The latter refused to 
pay the drafts on presentment contending 
that the letter was not negotiable or. as- 
signable. It was held that the letter of 
eredit was an assignable chose in action, 
that the plaintiff was a bona fide holder 
for value, and that the defendant should 
be held responsible. Old Colony Trust 
Co. v. Continental Bank of New “York, 
U. S., 288 Fed. Rep. 979. 40 B. L. J. 709, 
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Where a letter of credit authorizing the 
drawing of drafts against shipments of 
Brazil white crystal sugar from Rio de 
Janeiro required the presentation of ship- 
ping documents with the drafts, it was 
held that the bank issuing the letter 
was not obliged to accept and pay a draft 
accompanied by an invoice whie did not 
show that a shipment of “Brazil white 
erystal sugar’ was actually made and 
which did show that shipment was made 
from Bahia instead of Rio de Janeiro. 
Banco Nacional Ultramarino v. First Na- 
tional Bank, U. S., 289 Fed. Rep. 169. 40 
B. L. J. 808. 


LIEN AND SET OFF. 
§492. Lien and set off in general. 


A bank cannot apply the individual 
deposit of a member of a partnership to 
the satisfaction of a partnership debt, 
even where there is a statute authorizing 
a creditor to sue a partner for an obliga- 
tion of the firm. First National Bank v. 
Capps, Ala., 94 So. Rep. 109. 40 BR L. J. 


76. 


§504. Deposit by trustee. 


The plaintiff shipped cattle to a com- 
mission company with instructions to sell 
ard dispose of the proceeds in a certain 
manner. The commission company sold 
the cattle and deposited the check received 
in payment in its own account in the 
defendant bank. The bank thereafter 
undertook to apply the deposit to the 
satisfaction of debts owing to it by the 
commission company and its president. It 
was held that the bank, having knowledge 
of the business in which the company was 
engaged, was put upon notice as to the 
ownership of the check deposited and that 
the bank was not entitled to appropriate 
the deposit. The plaintiff was permitted 
to recover the amount appropriated by the 
bank. Cable v. Iowa State Savings Bank, 
Ta., 190 N. W. Rep. 262. 40 B. L. J. 517. 


§505. Deposit by agent. 


Where a_ person selling potatoes on 
commission deposits the proceeds in a bank 
and the latter, knowing that the money so 
deposited is held by the depositor in a 
fiduciary capacity uses it to p:~ his 
personal obligations to the bank, the bank 
is liable to the depositor’s principal. Secur- 
ity Bank & Trust Co. v. Geren, U. S., 288 
Fed. Rep. 317. 40 B. L. J. 750. 


Where a person acting as special agent 
of the plaintiff bank to sell a quantity of 
cotton and deliver the proceeds to the 
bank deposited the proceeds of the sale 
in the defendant bank, which applied them 
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to an extinguishment of the agent’s debt 
to it, it was held that the defendant 
was liable to the plaintiff for the proceeds 
whether or not the defendant knew at the 
time of the deposit that the money 
belonged to the plaintiff. First National 
Bank vy. First State Bank, Tex., 252 S. W. 
‘Rep. 1089. 40 B. L. J. 732. 


‘§515. Lien on special deposit. 

Where money is deposited in a bank 
for a special purpose known to the bank 
the latter cannot apply the deposit to the 
satisfaction of a debt owing to it from the 


depositor. Wimberley v. Bank of Portia, 
Ark., 250 S. W. Rep. 334. 40 B. L. J. 
O60. 


LOAN AND DISCOUNT. 


§539. Liabilities of parties. 

A bank agreed to extend a credit of 
$25,000 to a business which certain 
promoters were organizing. It was held 
that the bank’s agreement was. binding. 
It was not invalid because of the fact 
that it did not fix a definite time when 
the money was to be advanced and repaid, 
as the law presumes that repayment will 
be made on demand or within a reasonable 
time. Nor was the contract invalid for 
lack of consideration, because the arrange- 
ment was that the business of the company 
was to be transacted at the bank, and 
because the promoters had subscribed for 
stock of the company in reliance on the 
bank’s agreement. The bank was held 
liable for refusing to advance the money 
as agreed. Merchants’ Bank of Canada v. 
Sims, Wash., 209 Pac. Ren. 1113. 40 B. 
L. J. 238. : 


MATURITY. 


Construction of note with reference 
to time of maturity. 

The body of a note held by a bank 
stated that it was payable on demand. 
The note contained a marginal notation 
“due 2/29/19" which the bank cashier 
altered to “3/1/19” because 1919 was not 
a leap year. It was held that the note 
became due March 1, 1919. Whittier v. 
First National Bank, Colo., 214 Pac. Rep. 


§551. 


536. 40 B. L. J. 481. 
CHATTEL MORTGAGES 
§570. Chattel mortgages generally. 


Where the defendant sold his land to a 
purchaser who gave back a deed of trust 
on the land to secure the unpaid purchase 
price and the purchaser later gave to the 
plaintiff a chattel mortgage covering a 
crop of wheat growing on the land, it was 
helu that the chattel mortgage should be 
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preferred. Farmers’ Bank of Mt. Vernon 
v. Parker, Mo., 245 8. W. Rep. 586. 40 
B. L. J. 357. 


§574. Effect of filing. 


Under the laws of Washington, the 
recording of a chattel mortgage is un- 
necessary. The filing and indexing of the 
mortgage is all that is required and a 
mortgage properly executed and filed is 
valid against any subsequently asserted 
lien. First National Bank yv. White-Dulany 
“ Wash., 209 Pac. Rep. 861. 40 B. L. J. 

oh 


§582. 


A mortgage was held not invalid for 
usury where the mortgage note drew inter- 
est at ten per cent. payable semiannually 
and contained an agreement to pay five 
per cent. collection charges and $10 
attorney fee if suit was commenced, although 
ten per cent. was the highest legal rate. 
First National Bank v. Cargill Elevator 
Co. Minn., 192 N. W. Rep. 111. 40 B. L. 
J. 276. 


Usurious mortgage. 


§583. Mortgage of stock of merchandise. 


The plaintiff bank loaned money to a 
merchant, the loan being secured by a 
chattel mortgage on the merchant’s shifting 
stock of merchandise. The mortgage was 
duly recorded. The mortgaged property 
was left in the merchant’s possession, with 
power to dispose of it. Listed in the 
mortgage were certain wagons and grain 
tanks, acquired by the merchant from the 
defendant under a conditional contract of 
sale. This contract was not recorded 
and the bank had no knowledge of its 
existence. It was held that the mortgage 
did not cover this property even though 
the contract of conditional sale was not 
recorded. State Bank of Connell v. John 
Deere Plow Co., Wash., 212 Pac. Rep. 148. 
40 3. 371. 


§584. Mortgage of crops. 


A tenant farmer sold to the defendant, 
a grain buyer, 300 bushels of oats. The 
plaintiff bank held a mortgage on the 
farmer’s interest in the grain grown on 
the farm. The bank was held entitled to 
succeed in an action against the grain 
buyer for conversion. First National Bank 
v. Cargill Elevator Co., Minn., 192 N. W. 
Rep. 111. 40 B. L. J. 276. 


The defendant held a chattel mortgage 
on a beet crop executed before the crop 
was planted. After the crop was planted 
and before the defendant took possession 
thereof, a second mortgage on the same 
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crop was given to the plaintiff. It was 
held that the plaintiff’s lien by reason of 
his mortgage was prior and. superior to 
any right of the defendant. State Bank 
of Gering v. Grover, Neb., 193 N. W. Rep. 
765. 40 B. L. J. 675, 


NATIONAL BANKS. 
§608. Powers of national banks. 

Under the provisions of the National 
Bank Act and under the provision of the 
Missouri statute “that no bank shall main- 
tain in this state a branch or receive 
deposits or pay checks except at its own 
banking house,” a national bank has no 
authority to establish and operate branches 
in the state of Missouri. State ex rel. 
Barrett v. First National Ba k of St. 
Louis, Mo., 249 S. W. Rep. 619. 40 B. L. 
J. 156, 185. 


§627. Action in a foreign state. 

A New Orleans national bank earried 
active accounts in six New York corres- 
pondent banks. Through them, it made 
payments in New York against letters of 
credit issued at New Orleans, received 
and delivered securities, made payment 
for such securities, held the same on 
deposit, cashed checks drawn upon it by 
third parties, and received from third 
parties deposits for account of its cus- 
tomers. It was held that the bank was 
not doing business in New York so as to 
render valid the service of a summons 
made upon its president while temvorarily 
in New York. Bank of America v. Whitney 
Central National Bank, U. S., 43 Sup. Ct. 
Rep. 311. 40 B. L. J. 262. 


NEGOTIABILITY. 

§630. Stipulations destroying negotiability. 

The purchaser of an automobile signed 
and gave to the seller of an agreement, in 
the form of an installment note, which 
provided that the title of the car should 
remain in the seller until all payments 
had been made, that the purchaser should 
keep it in repair, insure it, and pay all 
taxes on the car or on the conditional sale 
contract, and that on default the seller 
might retake the car. It was held that this 
was not a negotiable instrument. Vancouver 
National Bank v. Starr, Wash., 211 Pae. 
Rep. 746. B. L. J. 353. 


§631. Stipulations in general not affect- 
ing negotiability. 
A note is not rendered non-negotiable 
by 


(1) A stipulation for interest at “eight 
per cent. after due and until paid; 

(2) A waiver of “presentment for pay- 
ment, demand, protest, or non-payment of 
this note’; 
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(3) A. stipulation for 10 per cent. 
attorneys’ fees if not paid at maturity, 
although such stipulation is void; 

(4) A. stipulation on the back that 
“there are no conditions affecting this 
note and any bank, banker, corporation 
or individual has my permission to pur- 
chase it,” written over the indorsement of 
the maker-payee; 

(5) The fact that the note is payable 
“to the order of myself,’ the note being 
duly indorsed by the maker. Leach v. 
Urschel, Kans., 212 Pac. Rep. 111. 40 B. 
L. J. 159. 


Failure to place revenue stamps on a 
promissory note does not affect the 
negotiable character of the note. Udell 
Savings Bank v. Hollingsworth, Ia., 189 
N. W. Rep. 944. 40 B. L. J. 77. 


§633. Provision that title shall remain in 
seller. 

A note provided, in substance, that the 
muker pormised to pay to the order of the 
payee $472.50 on or before December 1, 
1921, and then went on to say that it 
was given for one peanut picker; that the 
title to the picker was to remain in the 
payee until the purchase price was fully 
paid; that on failure to pay the payee 
might seize the picker, sell it, apply the 
proceeds on the note and retain all prior 
payments as rent of the picker, and that 
the payee would pay any balance due. It 
was held that the note was negotiable. 
Branch Banking & Trust Co. v. Leggett, 
N. C., 116 S. E. Rep. 1. 40 B. L. J. 430. 


§643. Instrument must be certain as to 
amount. 

A statute of Nebraska provides that 
where a mortgagor agrees to pay the taxes 
on the mortgage they shall be assessed 
against him and become a lien on his land. 
Under this statute it was held that a 
note secured by a real estate mortgage 
which provides that the mortgagor shall 
pay the taxes levied against the mortgage 
or debt secured thereby, is negotiable not- 
withstanding the fact that the note and 
mortgage were parts of a single transac- 
tion. Peterson v. Kuhn, Nebr., 193 N. W. 
Rep. 756. 40 B. L. J. 466. 


The negotiability of a promissory note 
is not destroyed by a provision to the 
effect that upon default in payment of 
interest, the whole shall become due and 
that after maturity the rate of interest 
shall be inereased from 8 per cent. to 10 
per cent. Hutson v. Ranking, Idaho, 213 
Pac. Rep. 345. 40 B. L. J. 438. 


The negotiability of a promissorv note 
is not destroyed by a clause which reads: 
“In ease this note is collected by an 
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attorney, either with or without suit, the 
makers agree to pay a reasonable attorney’s 
fee.” Hutson v. Ranking, Idaho, 213 Pace. 
Rep. 345. 40 B. L. J. 438. 


§650. Instrument must be certain as to 
time of payment. 


Where several notes maturing at different 
times belong to a single transaction and 
form a connective series, the negotiability 
of one of them is not affected by the 
provision that, on the failure of the maker 
to pay any one of the notes of the series 
to which it belongs, the rest shall become 
due and payable to the holder. Chicago R. 
Equipment Co. v. Merchants’ Bank, 136 
U. S. 268, 10 Sup. Ct. 999. 40 B. L. J. 
300. 


A provision in a note authorizing a 
confession of judgment at any time for 
such sum as may be due thereon does not 
authorize a confession of judgment before 
maturity and, therefore, does not destroy 
the negotiability of the note. Edelen v. 
First National Bank, 139 Md. 422, 115 
Atl. Rep. 602. 40 B. L. J. 690. 


A promissory note, which authorizes a 
confession of judgment before maturity is 
not a negotiable instrument. Johnson v. 
Phillips, Md., 122 Atl. Rep. 7. 40 B. L. J. 
690. 


NOTARIES. 
Acknowledgment before notary who 
is officer and stockholder. 


An acknowledgment of a trust deed 
before a notary who is a stockholder and 
assistant cashier of the bank in favor of 
which the deed is executed is void. Boone 
v. Merchants & Farmers Bank, U. S., 285 
Fed. Rep. 183. 40 B. L. J. 153. 


§681. 


§691. Contract between bank and notary 


to divide fees. 

A contract whereby a notary employed 
by a bank to protest commercial paper for 
it agrees to receive only a percentage of 
statutory protest fees and to permit the 
bank to retain the remainder is illegal. A 
notary making such agreement can recover 
from the bank the amount of protest fees 
retained by it. Pitsch v. Bank, Ill., 137 
N. E. Rep. 198. 40 B. L. J. 1. 


NOTICE OF DISHONOR. 
Notice to accommodation indorser. 


§703. 


The defendant indorsed notes for accom- 
modation before they were delivered to 


the payee. The notes were dishonored at 
maturity and no notice of dishonor was 
given to the defendant indorser. It was 
held that the payee could not enforce the 
notes against him. The failure to give him 
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notice discharge him from liability. Hay 
v. Roberts, Ky., 245 S. W. Rep. 881. 40 
B. L. J. 275. 


§705. Notice to accommodated party. 


An indorser of a note given for his 
accommodation is not entitled to notice of 
dishonor. Park Bank v. Naffah, Pa., 119 
Atl. Rep. 923. 40 B. L. J. 436. 


§734. 


Where a note is dishonored at maturity. 
the indorser is discharged unless notice of 
dishonor is given to him. This is so even 
though the maker of the note is bankrupt 
and the indorser has knowledge of that 
fact. Haynes Automobile Co. v. Shepherd, 
Mich., 189 N. W. Rep. 841. 40 B. L. J. 
40. 


Failure to give notice not excused. 


§737. 


Where the indorser of a note payable at 
a Memphis bank, where it was placed for 
collection before it fell due, lived in 
another city, it was held that adequate 
notice of dishonor was given him by a 
letter posted at Memphis the day after 
the note matured. Phillips v. Cunningham, 
Tenn., 253 S. W. Rep. 354. 40 B. L. J. 
781. 


Time of giving notice. 


§748. Proof of notice. 


Proof that notice of protest has been 
mailed is sufficient to charge an indorser 
with liability without establishing that the 
notice was in fact received by the indorser. 
Bittenbender Co. v. Bergen, Pa., 120 Atl. 
Rep. 658. 40 B. L. J. 557. 


§749. Waiver of notice. 


The plaintiff bank sued the defendant 
as indorser of a note made by a tobacco 
company. The defendant was the treasurer 
of the tobacco company and, as_ such, 
signed the name of the comnany to the 
note. He was also a director of the plain- 
tiff bank. The note in suit was the last 
of a series of renewals. It was dishonored 
at maturity and no notice of dishonor was 
given to the defendant as indorser. It 
was held that the circumstances did not 
show an implied waiver of notice of dis- 
honor and that the failure to give notice 
discharged the defendant from _ liability. 
Maynard Trust Co. v. Furbush, Mass., 137 
N. E. Rep. 270. 40 B. L. J. 100. 


Where the indorser of a dishonored check 
directs the holder to return it to the 
drawee bank for collection such direction 
amounts to a waiver of notice of dishonor 
by the indorser. Armour & Co. v.Guaranty 
State Bank, Tex., 253 S. W. Rep. 1110. 40 
B. L. J. 788. 
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OFFICERS OF BANKS. 


§755. Authority of president. 

The president and cashier of a bank 
have no authority to bind the bank by an 
agreement to the effect that the indorser 
of a promissory note, held by the bank, 
shall not be liable thereon. Neither have 
they authority to promise that the maker 
of a note, discounted by the bank, need 
not pay it or that the bank will not 
enforce it. Haymans v. Bennett, Ga., 114 
S. E. Rep. 923. 40 B. L. J. 130. 


§781. Liability of bank for cashiers’ act. 


The plaintiff and the cashier of the 
defendant bank had been ‘partners. After 
the dissolution of the partnership, the 
plaintiff deposited a sum of money in the 
bank. The bank’s president assured the 
plaintiff that the cashier would have no 
right to appropriate the deposit or any 
part of it. Subsequently, the cashier did 
appropriate $3,000 of the deposit, appar- 
ently, to satisfy some claim arising out of 
the partnership. It was held that the 
bank was liable to the plaintiff for the 
amount appropriated by the cashier. First 
National Bank v. Smith, Tex., 246 S. W. 
Rep. 1056. 40 B. L. J. 204. , 


Where the cashier of the defendant bank 
who was also manager of a branch of the 
bank converted bonds deposited with the 
branch by a customer, the defendant bank 
was held liable for the value of the bonds. 
Grenada Bank v. Moore, Miss., 95 So. 
Rep. 449. 40 B. L. J. 376, 390. 


§811. Notice to officer as notice to bank. 


It is the general rule that notice to an 
agent is notice to the principal except in 
matters as to which the agent is personally 
interested. But, even where the agent is 
personally interested, if he is the sole 
representative in the transaction and is in 
effect the alter ego, notice to him is 
imputable to the principal. First National 
Bank v. Laughlin, Ala., 96 So. Rep. 206. 
40 B. L. J. 634. 


The plaintiff bank purchased before 
maturity a note made by the defendants 
and indorsed by the payee. There was 
evidence that the note had been procured 
from the defendants by fraud and that the 
plaintiff’s cashier had knowledge of the 
fraud. A judgment in favor of the bank 
was reversed on the ground that the jury 
might have inferred that knowledge of the 
fraud came to the cashier while acting in 
his canacity as cashier. Bernie v. Blades, 
Mo., 247 S. W. Rep. 806. 40 B. L. J. 433. 


A bank sued the maker and indorser of 
certain notes which had been discounted 
by the bank. On the purchase of the notes 
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the cashier had obtained from the maker 
without the knowledge of the indorser 
the return to the cashier personally of 
a portion of the proceeds by wav of a 
commission for making the loan. It was 
held that the bank could recover the face 
value of the notes. Notice of the cashier’s 
wrongful commission could not be imputed 
to the bank because his interest was ad- 
verse to that of the bank. First National 
Bank v. Aler, W. Va., 114, S. E. Rep. 745. 
40 B. L. J. 270. 


OVERDRAFTS. 

§816. Several checks presented at once. 

The plaintiff, a depositor in the defend- 
ant bank, drew two checks, one for $100 
and one for $300, against his deposit. The 
checks were presented for payment at the 
same time and at the time of presentment, 
the plaintiff’s balance amounted to $379.57. 
The bank refused both checks on the 
ground that their total amount was in 
excess of the plaintiff’s deposit. It was 
held that the bank had acted improperly 
in refusing both checks. The bank should 
have paid one of the checks, it lying in 
the bank’s discretion which check to pay. 
Castaline vy. National City Bank of Chel- 
sea, Mass., 138 N. E. Rep. 398. 40 B. L. 
J. 303, 328. 


§824. Bank may recover overdraft from 
depositor. 


The cashier of the plaintiff bank bought 
an automobile from the defendant for 
$540. He told the defendant to draw 
his check for the amount on the bank 
and that he (the cashier) would deposit 
funds to make the check good. Instead 
of making the deposit as promised the 
cashier charged the check against the 
defendant’s account, creating an overdraft 
for the entire amount. The cashier was 
the only person connected with the bank 
who had any knowledge of the agreement 
between him and the defendant. It was 
held that the bank could recover the 
amount of the overdraft from the defend- 
ant. Bank of Proctorville v. West, N. C., 
114 S. E. Rep. 178. 40 B. L. J. 48. 
§832. Criminal liability. 

The defendant issued a check to satisfy 
a loan of money previously obtanied, know- 
ing that he had no money in the drawee 
bank. It was held that this did not 
constitute an offense under the Kentucky 
bad check law. Commonwealth v. Han- 


cock, Ky., 250 S. W. Rep. 85. 40 B. L. 
J. 568. 


On May Ist, the defendant delivered a 
check dated May 5 for $150 to a garage 
keeper in part payment for an automobile. 
Upon presentment of the check at maturity, 
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payment was refused on the ground of in- 
sufficient funds. It was held that this was 
not an offense under the New Jersey bad 
check law. State v. Barone, N. J., 118 
Atl. Rep. 779. 40 B. L. J. 208. 


PARTNERSHIP. 
§834. Authority of partner. 

A promissory not was indorsed in the 
firm name of a partnership of which the 
defendant was a member. In an action 
on the note it was held that the defendant 
was liable to a holder in due course even 
though the note had been indorsed with- 
out the defendant’s knowledge by his 
partner in the firm name. State Finance 
Corporation v. Pistorino, Mass., 139 N. E. 
Rep. 653. 40 B. L. J. 730. 


PAYEE. 
§852. Right of payee to recover. 

A debtor executed a promissory note 
payable to his creditor. The latter agreed 
to huld the note as security and not to 
sue on it. It was held that he could 
enforce the note nevertheless. The terms 
of a note cannot be varied by a verbal 
agreement. Stalnaker v. Tolbert, S. C., 
114 S. E. Rep. 412. 40 B. L. J. 342. 


PAYMENT. 


§853. Payment in general. 

A note for a pre-existing debt or as a 
renewal of another note is not a payment 
or discharge of the debt, unless bv express 
agreement it is accepted as such rayment 
or discharge. Harvey v. First National 
Bank, 56 Neb. 320, 76 N. W. Rep. 870; 
Gilland v. Honeywell, Neb., 170 N. W. 
Rep. 356. 40 B. L. J. 72. 


§866. Payment of checks. 

Between the time of the filing of a 
petition in bankruptcy against one of a 
bank’s depositors and the adjudication in 
bankruptcy, the bank, in good faith and 
without notice of the bankruptcy proceed- 
ings, paid checks drawn by the depositor 
in the regular course of business. It 
was held that the bank was not liable to 
the bankrupt’s trustee in bankruptcy for 
the amount of the checks. Citizens Union 
National Bank v. Johnson, U. &, 286 Fed. 
Rep. 527. 40 B. L. J. 420. 


Moneys were deposited in the defendant 
bank by the banking committee of a 
church association with instructions that it 
be subject to checks drawn by the pastor. 
The bank paid out all the money on the 
checks of the pastor. It was held that the 
bank was protected in paying out the 
money on the checks of the pastor. Bank 
of Sharon v. Powell, Ga., 117 S. E. Rep. 
264. 40 B. L. J. 494. 
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Where money was deposited in a bank 
to the joint credit of two persons as 
partners, it was held that the bank was 
not liable in paying out the money on 
checks signed by one of the _ partners. 
Crutchfield v. Rowe, N. C., 114 S. E. Rep. 
301. 40 B. L. J. 348. 


Bank’s liability for refusing depos- 
itor’s check. 

Under a New Jersey statute, New Jersey 
Supp., 1911-1915, page 1128, a bank is not 
liable in damages for failing to pay a 
depositor’s check through mistake unless 
the depositor alleges and proves actual 
damage as a result of the mistake. 40 B. 
L. J. 149. 


§884. 


§893. Agreement to honor checks. 


Where a bank agrees to honor checks 
drawn by a customer, it may be held liable 
to the holders of such checks. Webster 
v. First State Bank, S. D., 193 N. W. 
Rep. 675. 40 B. L. J. 550. 


Where a bank receives a deposit of 
money for the purpose of paying a certain 
check it cannot divert the money to the 
payment of any other check. First National 
Bank v. Prickett, Ala., 95 So. Rep. 920. 
40 B. L. J. 464. 


The plaintiff delivered goods to the 
drawer of a postdated check, relying upon 
the promise of the defendant bank that it 
would take the check and pay the money 
to the plaintiff at maturity. It was held 
that the bank was bound by its agreement 
which was an undertaking in the nature 
of a letter of credit within its banking 
powers. Russell Grader Mfg. (Co. v. 
farmers’ Exch. State Bank, N. D., 194 
N. W. Rep. 387. 40 B. L. J. 648. 


A cattle dealer had been in the habit 
of issuing checks on the defendant bank 
in payment for cattle, shipping the cattle 
to a commission company and depositing in 
the bank a draft drawn upon the consignee 
It had been the bank’s practice to pay 
such checks without waiting for the return 
of the proceeds of the draft. 

A check drawn by the dealer in pay- 
ment for cattle was indorsed by the payee 
to the plaintiff bank. The cattle shipped 
by the dealer did not, upon sale, bring 
the amount of the draft drawn against the 
shipment and the draft was protested. 
The proceeds of the sale of the cattle 
were subsequently received by the defend- 
ant bank. Upon presentment by the plain- 
tiff bank, of the check held by it, pay- 
ment was refused on the ground of in- 
sufficient funds. It was held that the 
defendant bank was liable on the check 
since there was sufficient evidence to estab- 
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lish an agreement on the part of the 
defendant to pay checks drawn by the 
dealer at least to the extent of the 
proceeds of the draft. Pierceville State 
Bank v. English, Kans., 214 Pac. Rep. 788. 
40 B. L. J. 483. 


PLEDGE AND COLLATERAL. 
§906. Pledge and collateral in general. 


Where a bank permits the indorser of 
notes pledged with it as collateral security 
for a debt to erase his indorsement from 
them without the consent or knowledge 
of the pledgor, thereby rendering the 
notes worthless, such action amounts to 
a conversion of the notes. Pace v. Bank 
of Thomasville, Ga., 117 S. E. Rep. 741. 
40 B. L. J. 742. 


The plaintiff, a customer of the defend- 
ant bank, had secured a loan from the 
bank. Later he deposited certain shares 
of stock with the bank under the agree- 
ment that the bank would retain them 
until sold, and when sold would apply 
the proceeds against its loan to the plain- 
tiff. Subsequently, the bank improperly 
parted with the possession of the said 
shares of stock. It was held that the 
bank could not claim to be a gratuitous 
bailee of the said shares. Weaver v. Com 
mercial Savings Bank, Mich., 192 N. W. 
Rep. 578. 40 B. L. J. 492. 


Where a bank, with which cotton is 
pledged as security for a loan, authorizes 
the pledgor to sell the cotton, the bank 
will be held to its agreement and the pur- 
chaser from the pledgor will receive a 
valid title to the cotton, free from the 
bank’s lien. First National Bank v. An- 
derson & Co., Okla., 216 Pace. Rep. 111. 40 
B. L. J. 868. 


PRESENTMENT FOR PAYMENT. 
§923. Necessity for presentment. 


Person who signs his name on the back 
of a promissory note before its delivery to 
the payee for'the purpose of lending credit 
to the instrument is liable as an indorser. 
In order to charge him with liability on 
the note, it is necessary that the note be 
presented to the maker for payment on the 
day on which it matures, and notice of 
dishonor must be duly given. G. Sommers 
& Co. v. Tintah Co-op. Mercantile Co., 
Minn., 192 N. W. Rep. 492. 40 B. L. J. 
411. 


§935. Place of presentment. 

In an action in Massachusetts against 
the indorser of a promissory note payable 
at “Mafs. Nat. Bk.” it was held that 
presentment at the only national bank 
of that title (Manufacturers National 
Bank) in Massachusetts was good. Manu- 
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facturers National Bank v. Simon, Mass., 
139 N. E. Rep. 529. 40 B. L. J. 659. 


A note, payable at a bank, was put in 
that bank by the payee for collection some 
time before it fell due. The note remained 
there awaiting payment until after bank- 
ing hours on the day it matured. This was 
held to be a’ sufficient presentment. Phil- 
lips v. Cunningham, Tenn., 253 S. W. Rep. 
354. 40 B. L. J. 781. 


§938. Time of presentment of checks. 

The payee of a check given for a 
valuable consideration handled it in prompt 
and due course. However, the drawee 
bank failed before the check could be 
presented for payment. The payee then 
brought an action against the drawer to 
recover the amount of the check. It was 
held the drawer was liable for that 
amount. Mosher v. Phillips, Wash., 213 
Pac. Rep. 484. 40 B. L. J. 861. 


§946. Time of presentment of demand 
note. 


Where a note payable on demand after 
date was not presented for three and one- 
half years, it was held that the indorser 
of the note was discharged from liability. 
Crin| v. Starkweather, 88 N. Y. 339. 40 
B. Ii. J. 449. 


§950. Where presentment is excused. 


Presentment of a postdated check is not 
required to charge the drawer when pay- 
ment is stopped before maturity. Manos 
v. Eassy, 117 S. E. Rep. 223. 40 B. L. J. 
534. 


PROTEST. 
§973. Protest fees. 


Where a check was protested for non- 
payment, although formal protest was un- 
necessary for the reason that the check was 
an inland bill of exchange, it was held that 
the holder was entitled to recover protest 
fees. Marshak v. Fontana, Ia., 190 N. W. 
Rep. 387. 40 BY L. J. 44. 

Protest fees may be recovered on a local 
check drawn and payable in the state. 
German Nat. Bank v. Beatrice Nat. Bank, 
Neb., 80 N. W. Rep. 480. 40 B. L. J. 447. 


§975. Where protest waived or dispensed 
with. 

Protest of a draft drawn in New York 
on a bank in a foreign country is un- 
necessary where it appears that the drawer 
of the draft had no moneys on deposit 
with the drawee and, therefore, had no 
tight to expect or require that the drawee 
would pay it. Ellenbogen v. State Bank, 
197 N. Y. Supp. 278. 40 B. L. J. 89. 
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SAFE DEPOSIT COMPANIES. 


§979. Right to examine contents of safe 


deposit box. 


The Surrogate’s Court of New York has 
no jurisdiction to order the contents of 
a safe deposit box, standing in the ‘name 
of a deceased depositor, to be turned over 
to any person. Its jurisdiction in this 
regard is limited to ordering the safe 
deposit box to be opened for the purpose 
of searching for a will or deed to a 
burial plot. In re MecDougall’s Estate, 
40 B. L. J. 206. 


197 N. Y. Supp. 735. 


SALES. 
Contracts of sale. 


A corporation purchased cotton with 
money advanced by the plaintiff bank 
under an agreement whereby the bank was 
to retain title to the cotton. The cotton 
was subsequently delivered to the defend- 
ant company, to which the corporation was 
also indebted. In an action by the bank 
against the defendant company, involving 
the ownership of the proceeds of the cot- 
ton, it was held that the bank was entitled 
to recover. J. T. Fargason Co. v. Bank 
of Lepanto, Ark., 244 S. W. Rep. 456. 40 
B. L. J. 395. 


The defendant purchased an automobile 
from the plaintiff, giving him in part 
payment a Fourth Liberty Loan Bond of 
the par value of $500. Not knowing the 
vaule of the bond the plaintiff applied to 
his bank for information and a clerk in 
the bond department told him it was a 
“temporary” bond, worth about $480. The 
defendant knew that this was a mistake 
and that the bond was a permanent bond, 
from which all of the coupons had been 
eut, worth about $200. The plaintiff, upon 
discovering the mistake, promptly rescinded 
the contract. It was held that title to the 
automobile did not pass to the defendant 
and that the plaintiff was entitled to 
recover the car, with damages for its 
detention, or its value. Applegarth v. 
Weintraub, Cal., 212 Pac. Rep. 36. 40 B. 
L. J. 178. 


A bank was the assignee of a conditional 
sales contract covering an automobile truck. 
Without the knowledge of the bank, the 
purchaser of the truck exchanged it for 
another truck and entered into a new 
conditional sales contract with the vendor 
covering the second truck. Thereafter, 
the first truck was sold to a person who 
had no actual notice of the earlier transac- 
tions. It was held that the bank could 
not replevy the truck. Bank of California 
v. Danamiller, 215 Pac. Rep. 321. 40 B. 
L. J. 769. 
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SAVINGS BANKS. 
Savings banks liable for paying 
party not entitled. 


Where a stolen pass book was presented at 
a bank with a forged withdrawal receipt on 
which the depositor’s name was incorrectly 
spelled, and the paying teller after requir- 
ing the person presenting the pass book 
to sign the receipt again, thereby correct- 
ing the error, paid out $300, it was held 
that the bank was liable to the depositor 
for that amount. Boguslawski v. Mitchell 
Street State Bank, Wisc., 192 N. W. Rep. 
1001. 40 B. L. J. 637. 


STATUTE OF LIMITATIONS. 
§1010. Action to recover payment on 
forged indorsement. 

A California statute, requiring that an 
action by a depositor against a bank for 
the payment of a forged or raised check be 
commenced within one year, means within 
one year after the check in question is 
returned to the depositor by the bank and 
not within one year after the demand is 
made upon the bank for the repayment of 
the amount. Union Tool Co. v. Farmers 
& Merchants National Bank, Cal., 218 Pac. 
Rep. 424. 40 B. L. J. 847. 


§1016. Suspension of statute. 

An unsigned indorsement of a_ credit 
upon a past due note by the maker thereof 
is insufficient to constitute a renewal of 
the note and remove the bar of the statute 
of limitations. Konz y. Pratt, Tex., 249 
S. W. Rep. 258. 40 B. L. J. 586. 


STOCK AND STOCKHOLDERS. 
§1034. Right of stockholder to inspect 
books. 


A stockholder having a valid reason for 
wishing to examine the books and records 
of a bank is entitled to make the examina- 
tion even though he originally acquired the 
stock in order to make an examination of 
the books for an improper purpose. State 
ex rel. Heitman v. First Bank, Wash., 216 
Pac. Rep. 9. 40 B. L. J. 663. 


§1037. Bank’s statutory lien on its stock. 


A bank has no lien on the shares of 
stock of one of its stockholders for the 
indebtedness of the stockholder to the 


§984. 


bank. Anderson v. Cook County State 
Bank, Minn., 191 N. W. Rep. 417. 40 
B. L. J. 169. 

§1043. Statutory liability of stockholders 


to creditors, 


The defendant agreed to purchase shares 
of stock in a national bank to be paid for 
out of dividends received on his stock, A 
certificate for the stock was written out in 
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the defendant’s name and was signed by 
the vice-president, but not by the cashier. 
The seal, which was necessary to give the 
certificate validity, was not affixed, nor 
was the certificate delivered to the defend- 
ant. Upon the insolvency of the bank, it 
was held that the defendant had not. be- 
come a stockholder so as to be subject to 
the stockholder’s statutory liability. Hodge 
vy. Cushing, U. S., 285 Fed. Rep. 158. 40 
B. L. J. 257. 


The Idaho statute, making the stock- 
holders of banks and trust companies liable 
to ereditors in an amount equal to the 
amount of their stock, in addition to their 
stock, ordinarily known as the stockholder’s 
double liability, is unconstitutional. Fralik, 
Commissioner of Finance v. Guyer, Idaho, 
213 Pac. Rep. 337. 40 B. L. J. 535. 

The presence of a stockholder’s name on the 
stock register of a bank gives rise to a 
presumption of legal liability on his part, 
which presumption, however, may be re- 
butted by the fact of a bona fide sale of 
the stock, where it appears that the vendor 
has performed every duty which the law 
imposes upon him to secure a transfer on 
the register of the bank. Logan v. Criss- 
inger, U. S., 290 Fed. Rep. 415. 40 
B. L. J. 816. 


STOPPING PAYMENT. 
§1062. Time of giving notice. 


A bank has a right, in the absence of a 
statutory provision to the contrary, to pay 
a check drawn upon it to the holder before 
the regular hour for opening the bank for 
the day’s business. And, if a bank pays a 
check before the regular time for commene- 
ing business, the fact that the drawer and 
payee, immediately thereafter and before 
banking hours, instruct the ba.k not to pay 
the check, gives the payee no right against 
the bank. Raynor v. Seandinavian-Amer- 
ican Bank, Wash., 210 Pac. Rep. 499. 40 
B. L. J. 73. 

Where notice to stop payment on a check 
was given by the drawer to the cashier of 
the drawee bank by telephone at his 
residence on Sunday and _ the cashier 
accepted such notice without protest, it 
was held that the notice to stop payment 
was valid and binding on the bank. Hew- 
itt v. First National Bank, Tex., 252. 
S. W. Rep. 161. 40 B. L. J. 603, 619. 


§1064. Stopping payment as 
holder in due course. 


The drawer of a check has no right to 
stop payment of it as against a holder in 
due course. If the drawer does not stop 
payment, the holder, nevertheless, will be 
entitled to enforce the check against him. 
Carhart v. Second National Bank, N. J., 
120 Atl. Rep. 635. 40 B. L. J. 874. 
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§1066. Stopping payment of certified 


check. 


Where the payee of a check has_ it 
certified, the drawer and indorsers are dis- 
charged from liability and the drawer loses 
all right to stop payment of the check. 
Sutter v. Security Trust Co., N. J., 123 Atl. 
Rep. 381. 40 B. L. J. 844, 857. 

Where the drawer of a check has it 
certified and afterwards directs the bank 
not to pay it, the bank will be liable to the 
drawer if it pays the check and it appears 
that the check was obtained from the 
drawer by fraud. Sutter v. Security Trust 
Co., N. J., 123 Atl. Rep. 381. 40 B. L. J. 
844, 857. 


§1071. Liability of bank paying stopped 
check. 


The drawer of a check requested the 
drawee bank to stop payment of the check 
and, at the request of the bank, signed an 
agreement not to hold the bank liable on 
account of a payment contrary to his 
request if such payment should be made 
through inadvertence or accident. The 
bank through an oversight paid the check. 
It was held that the bank was protected 
from liability by the agreement signed by 
the drawer. Tremont Trust Co. v. Burack, 
Mass., 126 N. E. Rep. 782. 40 B. L. J. 
150. 


TAXATION. 
§1105. State banks. 


A tax upon the shares of capital stock of 
a bank is not, under the stautes of Okla- 
homa, a lien upon the real estate of the 
bank. Gourd v. Guaranty National Bank 
of Tahlequah, Okla., 217 Pace. Rep. 358. 
40 B. L. J. 863. 


§1107. Inheritance tax. 

Under the laws of New York, bank 
deposits in a joint account or bonds and 
mortgages owned jointly by two or more 
persons are subject to an inheritance tax 
on the full amount of the deposits or bonds, 
upon the death of one of the joint owners. 
This is so, irrespective of the fact that 
survivor contributed to the deposit or to 
the purchase of the bond and mortgage. 
In re Reynolds’ Estate, 199 N. Y. Supp. 
494. 40 B. L. J. 408. 


TRANSFER WITHOUT INDORSE- 
MENT. 
§1131. Effect of transfer. 

Where a bank which is the transferee for 
value of a note unindorsed by the payee 
secures the payee’s indorsement at a time 
when it has no notice of any infirmity in 
the check, or any equities or set-offs 
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between the parties it is a holder in due 
course. National Mechanics’ Bank 
Schmelz National Bank, Va., 116 S. W. 
Rep. 380. 40 B. L. J. 540. 


The transferee of an unindorsed ne- 
gotiable instrument for value is entitled 
to an unqualified indorsement by the trans- 
feror in the absence of an agreement 
that the indorsement shall be qualified. 
Lawrence vy. Citizens’ State Bank, Kans., 
216 Pac. Rep. 262. 40 B. L. J. 820. 


TRUST RECEIPTS. 
Trust receipts. 


A bank accepted and paid a draft drawn 
on it in favor of the seller of merchandise 
purchased by an importer. The bank 
delivered the invoice, warehouse receipts, 
and customs withdrawal entries covering 


the goods to the importer in exchange for. 


a trust receipt by which the importer 
agreed to hold in trust for delivery to any 
purchaser, and to deliver the proceeds of 
the sale to the bank. It was held that a 
customs broker who paid customs duties at 
the request of the importer and permitted 
the latter to withdraw part of the mer- 
chandise from a bonded warehouse could 
not recover duties, charges and commis- 
sions from the bank as the importer was 
not an agent of the latter. T. D. Down- 
ing Co. v. Shawmut Corporation, Mass., 
193 N. E. Rep. 525. 40 B, L. J. 667. 


TRUSTEES. 
See Executors, Administrators and 
Trustees. 


USURY. 
§1145. What constitutes usury. 


Where notes tainted with a usurious 
agreement between the maker and the 
payee are discounted with a bank having 
no knowledge of the usury, and other notes 
are subsequently given in renewal, the lat- 
ter are purged of the usurious taint. 
Weaver Hardware Co. v. Solomovitz, 139 
N. E. Rep. 353. 40 B. L. J. 767. 
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To constitute usury, an agreement to re- 
pay the principal sum at all events is 
essential, and if the sum is payable only 
upon a contingency, the transaction is not 
usurious. Ordway v. Price, Minn., 194 N. 
W. Rep. 321. 40 B. L. J. 797. 


§1161. Right of corporation to plead 
usury. 


Under the laws of New York a corpora- 
tion, being sued for money loaned, can- 
not set up the defense of usury. Where a 
loan is made to individuals, this statute 
cannot be evaded by having a corporation 
sign the note as maker and the individuals 
sign as irdorsers. First National Bank 
v. American Near East & Black Sea Line, 
197 N. Y. Supr 856. 40 B. L. J. 195, 367. 


§1162. Penalties for usury. 


Under the New York Banking Law a 
eredit union (or building and loan asso- 
ciation) may loan money to its members at 
rates not exceeding one per cent. per month, 
including all charges. The plaintiff credit — 
union loaned money to a member, at a 
rate of about two per cent. per. month. It 
was held that the plaintiff was not :a bank 
and could not claim the benefit of section 
114 of the Banking Law, limiting the pen- 
alty for usury by a bank to a forfeiture of 
the entire interest; that section 373 of the 
Business Law, making usurious contract 
void, did not apply; but that, inasmuch as 
the contract was beyond the powers of the 
plaintiff, it could recover only the principal 
amount advanced and unpaid, without in- 
terest. Great Eastern Credit Union v. 
Cooper, N. Y., 197 N. Y. Supp. 785. 40 
B J. 


The highest legal rate of interest in 
Oklahoma is 10 per cent. The penalty for 
exacting a higher rate is that the borrower 
is entitled to counterclaim for twice the 
entire amount of interest “collected, 
reserved, charged or received.” MeKanna 
v. Thorne, Okla., 209 Pac. Rep. 1039. 40 
B. L. J. 45. 
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